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than two years and the OPA paid TCE a termination amount equal to $50,000,000 plus
the total amount of the sunk costs determined in accordance with paragraph 2, below,
provided however that such total of the sunk costs shall not exceed $37,000,000. TCE
would be solely responsible for all other permits and approvals required for the
Replacement Project, subject to the standard Force Majeure provisions set out in the
NYR Contract.

Oakville Sunk Costs. The NRR set out in Schedule “B” to this letter includes an amount
on account of TCE’s sunk costs associated with the development of the Oakville
Generating Station. To the extent that the total of the verified, non-recoverable sunk costs
(net of any residual value) associated with the development of the QOakville Generating
Station is less than $37,000,000, the NRR shall be reduced by 0.000 019 314 2 multiplied
by the amount by which such costs are less than $37,000,000.

Interconnection Costs. The Replacement Contract would provide that all out-of-pocket
costs incurred by TCE for the electrical and natural gas interconnection of the
Replacement Project would be reimbursed by the OPA. Such costs would be reimbursed
on terms that are substantially the same as the terms set out in Section 1 of Exhibit S of
the Accelerated Clean Energy Supply Contract between the OPA and Portland Energy
Centre L.P. with the necessary conforming changes being made, provided that (i) there
shall be no “Budgeted Costs” included in the NRR on account of such costs, (ii)
references to the “Simple Cycle Operation Date” shall be replaced with references to the
“Commercial Operation Date”, and (iii) there shall be no “Excess Hl Amount”,

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for
the Replacement Contract would take into account all gas delivery and management
services costs, and TCE would be responsible for managing natural gas delivery and
management services, consistent with the approach taken in the Contract.

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule “B”, the
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the
OPA would be willing to consider accepting a higher NRRIF, so long as there was a
corresponding reduction in the NRR.

Term of Replacement Contract. The term of the Replacement Contract would be 25
years. For greater certainty, this would be the definitive length of the term and not an
option.

Capacity Check Test, The Capacity Check Test provisions of the Replacement Contract
would be modified so that as long as the demonstrated capacity was not less than 90% of
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal
Contract Capacity would not be an event of default. If the demonstrated capacity was
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In
addition, there would be a requirement as part of a Capacity Check Test to confirm that
the Replacement Project is capable of achieving the Contract Ramp Rate set out in
Schedule “B” to this letter.
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8. Potential One Hour Runs. Because of the absence of the “NINRR” term in Exhibit J to
the NYR Contract, we do not believe that the potential for single hour imputed
production intervals would be detrimental to TCE. We are not proposing any change to
Exhibit J but would be willing to discuss any concerns TCE may have in this regard.

If this proposal is acceptable to you, we will prepare the necessary documentation for your
review. For greater certainty, although this proposal is made in good faith, it remains subject to
internal OPA approvals and does not constitute an offer capable of acceptance.

Yours very truly,

JoAnne Butler
C. Colin Andersen, Ontario Power Authority

Michael Killeavy, Ontario Power Authority
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP
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SCHEDULE “A” — TECHNICAL REQUIREMENTS

I. Replacement Project
The Replacement Project shall:

()  beadispatchable facility designed for maximum operational flexibility;
(b)  beasimple cycle configuration generating facility;
(¢)  utilize natural gas supplied by pipeline as the fuel; and

(d) comply with Section 6 (Generation Connection Criteria), as specified in the
‘Ontario Resources and Transmission Assessment Criteria’ document published
by the IESO.

I Contract Capacity

The Replacement Project will be a single generating facility and will:

(a) be able to provide a minimum of 250 MW at 35 °C under both N-1 System
Conditions and N-1 Generating Facility Conditions simultaneously. For further
clarity, the Replacement Project must be designed to supply either transmission
circuit M20D or M21D at all times. Each unit must be able to supply either
transmission circuit at all times;

(b)  be able to provide a minimum of 500 MW at 35 °C under N-2 System Conditions;
{¢)  have a Season 3 Contract Capacity of not less than 480 MW; and
(d)  have a Contract Capacity of not more than 550 MW in any Season.

111 Electrical Connection

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double
circuit 230 KV transmission lines. Notwithstanding the foregoing, the Replacement Project may
also connect to a Local Distribution System for the purpose of providing Islanding Capability.

The Replacement Project will have a connection point located with a direct connection to the
Hydro One circuits M20D and M21D between the [®]" transmission tower (Tower #®) leaving
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is
located at the Boxwood site.]

TV. Operation Following a N-2 Contingenc oad Restoration

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and
Transmission Assessment Criteria.
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V. Operational Flexibilities

1. Ramp Rate Requirement. The Replacement Project must be such that each combustion
turbine is capable of ramping at a rate equal fo or greater than the Contract Ramp Rate.
The Contract Ramp Rate will be subject to verification as part of the Capacity Check

Test.

2. Emissions Requirements.

(a)

(b)

(©)

@
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The emissions from the Replacement Project shall meet or exceed the following
criteria:

(0 Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based
upon Reference Conditions (as such term is defined in the Contract) and
15% O, in the exhaust gases on a dry volume basis) as measured using an
emissions measurement methodology substantially based on Exhibit W to
the Contract (the “Emissions Measurement Methodology™); and

(i)  Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based
upon Reference Conditions and 15% O, in the exhaust gases on a dry
volume basis) as measwred using the Emissions Measurement
Methodology.

TCE will provide evidence to support the stated emission levels of NOx and CO
in the form of a signed certificate by an authorized representative of any of: (1)
the original equipment manufacturer of the Replacement Project’s turbines, (2)
the supplier or manufacturer of any post combustion emission control equipment
utilized by the Replacement Project, or (3) the engineering company responsible
for the design of the Replacement Project, which certificate must state that the
Replacement Project, as designed, will operate within these stated limits for NOx
and CO.

The Replacement Contract will require that the emission limits for NOx and CO
be (i) incorporated into the Replacement Project’s Environmental Review Report
or its completed environmental assessment, and (ii) reflected in the Replacement
Project’s application to the Ministry of the Environment for a Certificate of
Approval (Air) Operating Permit, together with a specific request in such
application that such limits be imposed as conditions of such Certificate of
Approval.

The emission limits for NOx and CO stated in the Replacement Contract will
form the basis of an ongoing operating requirement. For greater certainty, the
OPA is not requiring TCE to adopt any specific facility design or utilize any
particular control equipment with respect to air emissions, provided, however, the
Replacement Project must comply with the NOx and CO limits set out above,
including, without limitation, at the time of attaining Commercial Operation and
during any Capacity Check Test.
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3. Fuel Supply. The Replacement Project will obtain gas distribution services from Union
Gas Limited, and TCE cannot by-pass Union Gas Limited.

4. Equipment. The Replacement Project will be designed utilizing (2) M501GAC Fast Start
gas-fired combustion turbine generators to be supplied by MPS Canada, Inc. (the
“Generators”), with evaporative cooling and emission reduction equipment. Each
Generator shall be nominally rated at [®] MW (measured at the Generator’s output
terminals) new and clean, at ISO conditions.
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SCHEDULE “B” — FINANCIAL PARAMETERS

Net Revenue Requirement - $ 12,887 / MW-month

NetRevenme = = . |20%

Requirement Indexing

Factor - S

Annual Average (nfont.rac-t 500 MW

Capacity P

Nameplate Capacity [®] MW

Start-Up Gas for the 700 MMBTU/start-up

Contract Facility

Start-Up Mainten_aﬁce Cost | $30,000/start-up

O&M Costs $0.89 / MWh

OR Cost $0.50 / MWh

Season 1 Season 2 Season 3 Season 4
Contract Fleat Rate 10.42 10.55 10.66 1058
. MMBTU/MWh | MMBTU/MWh | MMBTU/MWh | MMBTU/MWh
(HHV) (HHV) (HHV) (HHV)

Contract Capacity [@] MW [®] MW [®] MW [@] MW
Note: Subject to Schedule

“A”, TCE to determine
“Seasonal Contract -

Capacities so long as the

AACC is 500 MW.

10nORCC 0 MW 0 MW 0 MW O MW
Contract Ramp Rate 37.8 35.8 33.0 352

- MW/minute MW/minute MW/minute MW/minute

LEGAL_1:20297127.6




Baseline NRR Calculation

CAPEX Spend: $375,000,000 Yearly % Spend
2009 $18 3%
2010 $26 5%
2011 $90 17%
2012 $109 20%
2013 $225 42%
2014 572 13% 100%
$539 million

Capital Cost Allowance:

CCA Rate
CapExto Class 1 33% 4%
CapEx to Class 17 38% 8%
CapEx to Class 48 29% 15%

' 100%

Inflation Factor {IFy) 2%
NRR Index Factor (NRRIF) 20%
Statutory Tax Rate 25%
Plant Capacity (AACC) 500 MW

Equate ANR to INR => CSP is only revenue

Total Plan Revenues = CSP = NRRy*AACC

Total Plant Revenue = [(PNNRb)*(NRRIF)(Ify)]*AACC+[{PNNRb)*{1-NRRIF)]*AACC
PNNRb = Project NRR

Fixed O&M $5,500,000 (2009 S)
GD&M $10,000,000 (2011 $)
Calculate EBITDA

EBITDA = Plant Revenues - Operating Costs (528 million/year)
Calculate CCA by allocating CAPEX to appropriate pools
Determine tax payable = (EBITDA - CCA)*(statutory tax rate)
Total cash flows = EBITDA - Taxes - CapEx

First cash flow is august 1, 2009
All others are luly 1, 20XX

Use XNPV
TCE Cost of Capital 7.50%

01-Aug-09 01-Jul-10 01-Jul-11
% CAPEX Allocation to year 3% 5% 17%
Yearly CAPEX Spend $12,293,714 $17,870,388 562,741,053
Book Value of Capital 512,293,714 $30,164,102 $92,905,155

Non-Indexed NRR
Indexed NRR

01-Jul-12

20%
$75,486,742
$168,391,897



Tota! NRR
REVENUES = C5P

OPEX
GD&M
EBITDA

Depreciation (Capital Cost Allowance)

Taxes Payable

Total Cash Flow (512,293,714}
NRR $12,887
Target OGS NPV + Sunk Costs 587,000,000
XNPV for K-W Peaking Plant $87,000,000
XNPV in 2012 plus spend $80,149,497

XIRR 9.48%

(517,870,388)

(562,741,053)

($75,486,742)



01-Jul-13

42%
$156,543,204
$324,935,101

01-Jul-14 01-Jul-15
13%
$50,064,899

$375,000,000  $358,668,750

$10,310

$2,577

01-lul-16

'$327,428,702
510,310
$2,629

01-1ul-17

$298,909,662
$10,310
42,682

4
01-Jul-18
§272,874,620

$10,310
$2,735



{$156,543,204)

($50,064,899)

$12,887
$77,321,260

56,193,893
$10,824,322
560,303,045
$16,331,250

§10,992,949

$49,310,096

$12,938
$77,630,545

$6,317,771
$11,040,808
$60,271,966
$31,240,048

$7,257,979

$53,013,987

$12,991
$77,946,016

$6,444,127
$11,261,624
$60,240,265
$28,519,040

$7,930,306

$52,309,959

513,045
$78,267,796

$6,573,009
$11,486,857
$60,207,930
$26,035,032

$8,543,225

$51,664,706



5 6 7 8 9 10
01-Jul-19 01-Jul-20 01-Jul-21 01-Jul-22 01-Jul-23 01-Jul-24
$249,107,250  $227,410,009  $207,602,597  $189,520,411  $173,013,183  $157,943,735

$10,310 $10,310 $10,310 $10,310 $10,310 $10,310
$2,790 $2,846 $2,903 $2,961 $3,020 $3,080



$13,099
$78,596,012

$6,704,469
$11,716,594
$60,174,949
$23,767,380

$9,101,892

$51,073,057

$13,155
$78,930,792

$6,838,559
$11,950,926
$60,141,308
$21,697,241

$9,611,017

550,530,291

$13,212
$79,272,268

$6,975,330
$12,189,944
$60,106,994
$19,807,412

$10,074,895

$50,032,098

$13,270
$79,620,573

$7,114,836
$12,433,743
$60,071,993
$18,082,186

510,497,452

$49,574,542

513,329
$79,975,844

$7,257,133
$12,682,418
$60,036,293
$16,507,228

$10,882,266

$49,154,027

$13,390
$80,338,221

$7,402,276
$12,936,066
$59,999,879
$15,069,448

$11,232,608

548,767,271



11 12 13 14 15 16
01-Jul-25 01-Jul-26 01-Jul-27 01-Jul-28 01-Jul-29 01-Jul-30
$144,186,835 $131,628,162 $120,163,349 $109,697,121 $100,142,502 $91,420,090

$10,310 $10,310 $10,310 $10,310 $10,310 $10,310
$3,142 $3,205 53,269 $3,334 $3,401 $3,469



$13,451
$80,707,845

$7,550,321
$13,194,788
$59,962,736
$13,756,899

$11,551,459

$48,411,277

$13,514
$81,084,862

$7,701,328
$13,458,683
$59,924,851
$12,558,673

$11,841,544

$48,083,306

$13,578
581,469,419

$7,855,354
$13,727,857
$59,886,208
$11,464,813

$12,105,348

$47,780,859

$13,644
$81,861,667

$8,012,461
$14,002,414
$59,846,792
$10,466,228

512,345,141

$47,501,651

$13,710
$82,261,760

$8,172,711
$14,282,462
$59,806,587
$9,554,619

$12,562,992

547,243,595

$13,778
$82,669,855

$8,336,165
$14,568,112
$59,765,579
$8,722,412

$12,760,792

$47,004,787



17
01-jul-31
583,457,400

$10,310
$3,538

18
01-Jul-32
$76,188,261

$10,310
53,609

19
01-ul-33
$69,552,263

$10,310
$3,681

20
01-Jul-34
$63,494,261

$10,310
$3,755

21
01-Jul-35
557,963,911

$10,310
$3,830

22
01-Jul-36
552,915,254

$10,310
$3,906



513,848
$83,086,112

58,502,888
$14,859,474
$59,723,750

$7,962,690

$12,940,265

546,783,485

$13,918
$83,510,694

$8,672,946
$15,156,663
$59,681,085
$7,269,140

$13,102,986

$46,578,099

513,991
583,943,768

68,846,405
$15,459,797
$59,637,567

$6,635,998

$13,250,392

546,387,174

$14,064
$84,385,503

$9,023,333
$15,768,993
$59,593,178
$6,058,002

$13,383,794

546,209,384

$14,139
$84,836,073

$9,203,800
$16,084,372
$59,547,901
$5,530,350

$13,504,388

$46,043,513

$14,216
$85,295,655

$9,387,876
$16,406,060
$59,501,719
$5,048,657

$13,613,266

$45,888,453



23 24
01-Jul-37 01-Jul-38
548,306,336  $44,098,854

$10,310 §10,310
53,985 $4,064

25
01-jul-39
$40,257,844

$10,310
$4,146



$14,294

$85,764,427
$9,575,633
$16,734,1381
559,454,613
$4,608,919

$13,711,424

$45,743,190

$14,374
$86,242,576

$9,767,146
$17,068,865
$59,406,565
$4,207,482

$13,799,771

$45,606,794

$14,455
586,730,287

$9,962,489
$17,410,242
$59,357,556
$3,841,010

$13,879,137

$45,478,420
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DRAFT: MARCH 24, 2011

SCHEDULE “C” — ADJUSTMENT METHODOLOGY

1. The Net Revenue Requirement set out in Schedule “B” is based on an assumption that the
capital cost to design and build the Replacement Project will be $375,000,000 (the
“Target Capex™). So long as the actual cost to design and build the Replacement Project
(the “Actual Capex™) is within 3% higher or lower than the Target Capex, there shall be
no adjustment in the NRR. If the Actual Capex is more than 3% higher or lower than the
Target Capex, the NRR shall be adjusted on the following basis. For greater certainty,
none of the other parameters set out in Schedule “B” is subject to adjustment.

(b)

(©

(d)

LEGAL_1:20325513,1

) The OPA’s share of any difference between the Target Capex and the
Actual Capex shall be determined as follows:

OPA Share = (Actual Capex — Target Capex) x 0.50, provided that the
OPA Share shall not exceed $37,500,000

(i)  The adjusted capital cost (“Adjusted Capex™) shall be equal to the OPA
Share plus the Target Capex. For greater certainty, if the OPA Share is a
negative number, the Adjusted Capex shall be less than the Target Capex.

(iii) The adjusted NRR shall be equal to 5185.205289 plus 1.78219 x 107
multiplied by the Adjusted Capex.

The determination of the Actual Capex shall not include: (i) any costs being
reimbursed by the OPA, including, without limitation, “Interconnection Costs™
and “Oakville Sunk Costs”, as set out above, (ii) any costs incurred by TCE that
were not reasonably required to be incurred in order for TCE to fulfill its
obligations under the Replacement Contract or that were not incurred in
accordance with “Good Engineering and Operating Practices™ (as such term is
defined in the Contract), or (iii) any costs not substantiated to the reasonable
satisfaction of the OPA.

The following costs shall be considered fixed components of the Target Capex not
subject to change in determining the Actual Capex:

Cost Fixed Price
Main Turbine Original Costs (excluding change orders) $156,274,358
Main Turbine Additional Scope (excluding change orders) $39,198,860
[®]

The determination of the Actual Capex shall be done through an “open book™
process, such that all costs incurred by TCE in designing and building the
Replacement Project shall be transparent to the OPA and fully auditable. Any
dispute relating to the determination of the Actual Capex shall be resolved in
accordance with the dispute resolution provisions of the Replacement Contract.
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All dollar amounts referenced in this letter are in Canadian dollars, unless
otherwise specified.



Aleksandar Kojic

From: JoAnne Butler

Sent: March 25, 2011 10:19 PM

To: Michael Killeavy; Susan Kennedy

Cc: Deborah Langelaan

Subject: Re: TCE Mafter - Response to TCE Letter of 10 March 2011 to the OPA ...

Ok...just had a quick read through...sounds like a great team effort...I will look at it more
closely on Sunday but probably wait to talk to y'all on Monday....

JCB

----- Original Message -----

From: Michael Killeavy

Sent: Friday, March 25, 2@11 69:15 PM

To: JoAnne Butler; Susan Kennedy

Cc: Deborah Langelaan

Subject: TCE Matter - Response to TCE Letter of 18 March 2011 to the OPA ....

*¥%% PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***

Attached is the proposed response back to TCE and the model used to calculate the NRR. The
salient points are: :

1. We have responded to each of TCE's purported value propositions as we discussed and
agreed.

2. We spent a great deal of time reviewing the CAPEX and we believe that the CAPEX ought to
be pegged at $375 million. We used the TCE CAPEX spend profile and just pro-rated it down
from $540 million to $375 million.

3. The resulting NRR is $12,887/MW-month. NERA has independently developed a model that is
somewhat different from ours and has confirmed the figure. This is encouraging: two
different models and the variation in calculated NRR is ~$%18@/MW-month (<1%). We have done
an "all equity" analysis with a cost of equity at 7.5%, which is at about the middle of the
calculated costs of equity. We are ignoring the 5.25% that TCE purports is its unlevered
cost of equity since it is far too low. NERA has confirmed that 7.5% is a reasonable cost of
equity to use. If we used TCE's 5.25% the NRR would be $10,538/MW-month, keeping all other
parameters the same. We used as many of TCE's other modelling parameters as we could.

4, The financial value of the 0GS is set at $5@ million. NERA has some good arguments for
using a value in this neighbourhood, so we used this to solve for the NRR. We recognize that
we may need to raise this, but I think we can push back on claims for a higher value. NERA
thinks it might go as high as $20@ million and still be defensible, but that puts the NRR up
around $15,984/MW-month, holding all other parameters the same.

5. The alleged 0GS Sunk Costs are included in the NRR.

6. We still haven't seen the LTSA so we estimated our own figures for O&M. Deb has worked
out some reasonable figures for GD&M, too.

7. We have developed a framework for target costing the CAPEX and then adjusting the NRR
(also attached). We thought that it was best to disclose this to TCE once we had gauged
their reaction to the main proposal. Accordingly, it isn’'t part of the proposed response
back, but can be given to TCE at the afternoon or Tuesday meeting if they are dismayed at the

1



low NRR. We thought that if they did grudging accept the counter-proposal, why bother
offering up target costing the CAPEX? 1In any event, it is developed and ready to go if we
need it. We also developed a formula for converting the final target cost adjusted CAPEX
into NRR to avoid getting into a "battle of the financial models" with TCE afterward.

8. Although it isn't part of the letter, we thought that you might tell TCE when you call
that we are prepared to give TCE the full residual value for K-W peaking plant, i.e., we will
not build in a "clawback™ mechanism in the substantive contract with TCE to re-capture any
residual value for the plant - it's theirs to keep. Their reaction to this may help us
counter their arguments for a high 0GS residual value to boost up the 0GS $50 million
financial value. I think there is value in holding this back for the time being and using our
judgment on when it's best to propose target costing the CAPEX and adjusting the NRR.

NERA won't be at the meeting with TCE as we want to preserve NERA's independence in the event
we need to go to litigation and rely on Gene as an expert. Safouh will come in case there
are questions about the technical specifications in Schedule A. I did the modelling, so I
can answer the modelling questions. So we think we've got all the bases covered.

I am very pleased with how everyone came together this week to develop and finalize this
response back to TCE.

I'11 be monitoring my BlackBerry over the weekend if you should have any questions.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-523-9788 (cell)
Michael.killeavy@powerauthority.on.ca



~ Aleksandar Kojic

From: Michael Killeavy

Sent: March 27, 2011 2:59 PM

To: Smith, Elliot; Susan Kennedy; Sebastiano, Rocco

Ce: Deborah Langelaan; JoAnne Butler; safouh@smsenergy-engineering.com;
gene.meehan@nera.com; andrew.pizzi@nera.com

Subject: TCE Matter - OPA Counter-Proposal - Revision to Incorporation of OGS Sunk Costs into NRR

Attachments: OPA Counter-Proposal NRR Model 28 Mar 2011 COUNTER-PROPOSAL v5.xls

Importance: High

#*%% PRIVILEGED & CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION **%*

I reviewed how I had incorporated the 0GS Sunk Costs into the NRR and I am proposing an

. alternative approach. I had incorporated them into the 0G5 NPV and then solved for NRR,
which means TCE earns a return on these sunk costs. As an alternative, I am proposing that
these sunk costs be amortized over the term of the agreement at TCE's after-tax cost of
borrowing (average yield-to-maturity of its long-term debt) and then allocating the amortized
amount over the MW of contract capacity on a monthly basis as a sunk cost adder to the NRR.
In doing so, TCE only is compensated for the cost of borrowing to fund The adder is $406/MA-
month and this results in a total NRR of $12,278/MW-month. The equation to convert Adjusted
CAPEX into NRR is now:

NRR = 1.93200E-@5 * Adjusted CAPEX + 5833.277778

I would be interested in comments from anyone on this approach. It changes the NRR by about
$680 per MW-month (from $12,887/MW-month to $12,278/MW-month) , which is significant if the
analysis is correct. I am proposing to use the after-tax cost of borrowing to amortize the
sunk costs over the term because TCE can deduct the interest payments and gain a tax shield
effect.

Thank you,
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6871 (fax)

416-520-9788 (cell)

Michael.killeavy@powerauthority.on.ca



Target Costing Allocation of Actual CAPEX

Target CAPEX =

CAPEX Sharing:

FINAL CAPEX =

Overrun [Underrun) =

OPA Share

TCE Share

Adjusted CAPEX =

Initial NRR

Final NRR

ADJUSTED CAPEX

$337,500,000
350,000,000
$362,500,000
$375,000,000
$387,500,000
$400,000,000
$412,500,000
5425,000,000
$437,500,000

OPA

TCE

4338
$350
5363
5375
$388
$400
$413
$425
4438

$375,000,000

QOverrun
50%

50%

$500,000,000
$125,000,000
$62,500,000
$62,500,000
$437,500,000

511,873
$13,486

ms=

b=
FINAL NRR
$11,554
$11,795
$12,037
$12,278
$12,520
$12,761
$13,003
$13,244
$13,486

Underrun
50%
50%
Target CAPEX + OPA Share
1.93200E-05
5032277778
FITTED LINE
$11,554
$11,795
$12,037
§12,278
$12,520
$12,761
$13,003
$13,244
$13,486

: $12,500 :

! $12,000 -

| $12,500
C$15,000 § -

i 510,500 !

1

$33g ' $350 $363 $375 ‘ $388 5400 5413 5425 $438




Aleksandar Kojic

From: JoAnne Butler

Sent: March 27, 2011 8:34 PM

To: Michael Killeavy; Susan Kennedy

Cc: Deborah Langelaan

Subject: RE: TCE Matter - Response to TCE Letter of 10 March 2011 to the OPA ....

I have gone over this again and would like to review it with you before I talk to TCE. I know
that we have a meeting booked for 9:38 AM but I will be at the Ministry. Could we re-
schedule this until 16:866 AM and I will try to hurry back. After our meeting, I plan to call
Terry Bennett at TCE with a heads up and then we can take it from there.

JCB

----- Original Message-----

From: Michael Killeavy

Sent: Fri 25/@3/2011 9:15 PM

To: JoAnne Butler; Susan Kennedy

Cc: Deborah Langelaan

Subject: TCE Matter - Response to TCE Letter of 18 March 2011 to the OPA ....

#%% PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***

Attached is the proposed response back to TCE and the model used to calculate the NRR. The
salient points are:

1. We have respended to each of TCE's purported value propositions as we discussed and
agreed.

2. We spent a great deal of time reviewing the CAPEX and we believe that the CAPEX ought to
be pegged at $375 million. We used the TCE CAPEX spend profile and just pro-rated it down
from $548 million to $375 million.

3. The resulting NRR is $12,887/MW-month. NERA has independently developed a model that is
somewhat different from ours and has confirmed the figure. This is encouraging: two
different models and the variation in calculated NRR is ~$1e@/MwW-month (<1%). We have done
an "all equity" analysis with a cost of equity at 7.5%, which is at about the middle of the
calculated costs of equity. We are ignoring the 5.25% that TCE purports is its unlevered
cost of equity since it is far too low. NERA has confirmed that 7.5% is a reasonable cost of
equity to use. If we used TCE's 5.25% the NRR would be $18,53@/MW-month, keeping all other
parameters the same. We used as many of TCE's other modelling parameters as we could.

4. The financial value of the 0GS is set at $5@ million. NERA has some good arguments -for
using a value in this neighbourhood, so we used this to solve for the NRR. We recognize that
we may need to raise this, but I think we can push back on claims for a higher value. NERA
thinks it might go as high as $2e@ million and still be defensible, but that puts the NRR up
around $15,984/MW-month, holding all other parameters the same.

5. The alleged 0GS Sunk Costs are included in the NRR.

6. We still haven't seen the LTSA so we estimated our own figures for 08M. Deb has worked
out some reasonable figures for GD&M, too.



7. We have developed a framework for target costing the CAPEX and then adjusting the NRR
(also attached). We thought that it was best to disclose this to TCE once we had gauged
their reaction to the main proposal. Accordingly, it isn't part of the proposed response
back, but can be given to TCE at the afternoon or Tuesday meeting if they are dismayed at the
iow NRR. We thought that if they did grudging accept the counter-proposal, why bother
offering up target costing the CAPEX? In any event, it is developed and ready to go if we
need it. We also developed a formula for converting the final target cost adjusted CAPEX
into NRR to avoid getting into a "battle of the financial models” with TCE afterward.

8. Although it isn't part of the letter, we thought that you might tell TCE when you call
that we are prepared to give TCE the full residual value for K-W peaking plant, i.e., we will
not build in a "clawback™ mechanism in the substantive contract with TCE to re-capture any
residual value for the plant - it's theirs to keep. Their reaction to this may help us
counter their arguments for a high OGS residual value to boost up the 0GS $5@ million
financial value. I think there is value in holding this back for the time being and using our
judgment on when it's best to propose target costing the CAPEX and adjusting the NRR.

NERA won't be at the meeting with TCE as we want to preserve NERA's independence in the event
we need to go to litigation and rely on Gene as an expert. Safouh will come in case there
are questions about the technical specifications in Schedule A. I did the modelling, so I
can answer the modelling questions. So we think we've got all the bases covered.

I am very pleased with how everyone came together this week to develop and finalize this
response back to TCE, ‘

I'1]l be monitoring my BlackBerry over the weekend if you should have any questions.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

120 Adelaide St. West, Suite 1660
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca




Aleksandar Kojic

From: JoAnne Butler

Sent: March 27, 2011 8:49 PM

To: Colin Andersen; Irene Mauricette

Subject: FW: TCE Matter - Response to TCE Letter of 10 March 2011 to the OPA ...

Attachments: #20297127v6_LEGAL_1_ - Draft Response to A. Pourbaix Letter with Project Proposal.doc;

OPA Counter-Proposal NRR Meodel 25 Mar 2011 COUNTER-PROPQOSAL v4.xls; Draft
Schedule C - Adjustment Methodology 20325513_1.DOC

Impertance: ~ High

Colin,

This is a heads up for you. As we discussed before I left, I want to get this to TCE
tomorrow. I plan to verbally talk to Terry Bennett tomorrow morning and then send it via
email. I am meeting with Deb and Michael at ten am as soon as I get back from talking to
Rick Jennings about Atikokan. If there is anyway that you could make that, it would be
great. If not, I will try to track you down later. I believe that TCE will not be happy -
however, this is the start of the negotiation and so hopefully they will come to the table.
Their biggest issues will be the financial value of the 0GS contract - you can read below -
we are starting at $50 MM, but we can go up, and our CAPEX number, ie. 378MM versus their
546MM. This is also a 25 year contract, not twenty, and with nominal 500 MW's.

JcB

----- Original Message-----

From: Michael Killeavy

Sent: Fri 25/03/2011 9:15 PM

To: JoAnne Butler; Susan Kennedy

Cc: Deborah Langelaan

Subject: TCE Matter - Response to TCE Letter of 18 March 2011 to the OPA .

**%¥ PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***

Attached is the proposed response back to TCE and the model used to calculate the NRR. The
salient points are:

1. We have responded to each of TCE's purported value propositions as we discussed and
agreed.

2. We spent a great deal of time reviewing the CAPEX and we believe that the CAPEX ought to
be pegged at $375 million. We used the TCE CAPEX spend profile and just pro-rated it down
from $540 million to $375 million.

3. The resulting NRR is $12,887/MW-month. NERA has independently developed a model that is
somewhat different from ours and has confirmed the figure. This is encouraging: two
different models and the variation in calculated NRR is ~$100/MW-month (<1%).. We have done
an "all equity" analysis with a cost of equity at 7.5%, which is at about the middle of the
calculated costs of equity. We are ignoring the 5.25% that TCE purports is its unlevered
cost of equity since it is far too low. NERA has confirmed that 7.5% is a reasonable cost of
equity to use. If we used TCE's 5.25% the NRR would be $16,530/MW-month, keeping all other
parameters the same. We used as many of TCE's other modelling parameters as we could.

4. The financial value of the 0GS is set at $56 million. NERA has some good arguments for
using a value in this neighbourhood, so we used this to solve for the NRR. We recognize that

1



we may need to raise this, but I think we can push back on claims for a higher value. NERA
thinks it might go as high as $208 million and still be defensible, but that puts the NRR up
around $15,984/MW-month, holding all other parameters the same.

5. The alleged 0GS Sunk Costs are included in the NRR.

6. MWe still haven't seen the LTSA so we estimated our own figures for 0&M. Deb has worked
out some reasonable figures for GD&M, too.

7. We have developed a framework for target costing the CAPEX and then adjusting the NRR
(also attached). We thought that it was best to disclose this to TCE once we had gauged
their reaction to the main proposal. Accordingly, it isn't part of the proposed response
back, but can be given to TCE at the afternoon or Tuesday meeting if they are dismayed at the
low NRR. We thought that if they did grudging accept the counter-proposal, why bother
offering up target costing the CAPEX? In any event, it is developed and ready to go if we
need it. We also developed a formula for converting the final target cost adjusted CAPEX
into NRR to avoid getting into a "battle of the financial models” with TCE afterward.

8. Although it isn't part of the letter, we thought that you might tell TCE when you call
that we are prepared to give TCE the full residual value for K-W peaking plant, i.e., we will
not build in a "clawback" mechanism in the substantive contract with TCE to re-capture any
residual value for the plant - it's theirs to keep. Their reaction to this may help us
counter their arguments for a high 0GS residual value to boost up the 0GS $5€ million
financial value. I think there is value in holding this back for the time being and using our
judgment on when it's best to propose target costing the CAPEX and adjusting the NRR.

NERA won't be at the meeting with TCE as we want to preserve NERA's independence in the event
we need to go to litigation and rely on Gene as an expert. Safouh will come in case there
are questions about the technical specifications in Schedule A. I did the modelling, so I
can answer the modelling questions. So we think we've got all the bases covered.

I am very pleased with how everyone came together this week to develop and finalize this
response back to TCE.

I'11 be monitoring my BlackBerry over the weekend if you should have any questions.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

126 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (Fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca
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DRAFT: MARCH 25, 2011

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE
Dear Mr. Pourbaix:

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada
Energy Ltd. (“T'CE”) and the Ontario Power Authority (“OPA”) dated October 9, 2009

We are writing to you in response to your letter to Colin Andersen, dated March 10, 2011. As
stated in Colin’s October 7, 2010 letter to you, we wish to work with you to identify projects and
the extent to which such projects may compensate TCE for termination of the Contract while
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in
the draft implementation agreement and schedules TCE provided to us, and find that it does not
meet this requirement. We would like to suggest an alternative proposal which we believe meets
this requirement.

The Government of Ontario’s Long-Term Energy Plan has identified a need for a peaking natural
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project
that could compensate TCE for the termination of the Contract and at the same time protect the
interests of ratepayers (the “Replacement Project”). We have set out in Schedule “A” to this
letter a technical description of the requirements of the Replacement Project.

We would propose to enter into a contract with TCE for TCE to construct, own, operate and
maintain the Replacement Project as compensation for the termination of the Contract. The
contract for the Replacement Project (the “Replacement Contract™) would be based on the final
form of contract (the “NYR Contract”) included as part of the Northern York Region Peaking
Generation Request for Proposals, subject to the changes set out below and otherwise as
necessitated by Schedule “A”. The financial parameters of the Replacement Contract would be
as set out in Schedule “B” to this letter.

The following sets out the changes to the NYR Contract that would be applicable to the
Replacement Contract:

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning
Act to construct the Replacement Project, the OPA would work with TCE, the host
municipality and the Province of Ontario to ensure that once all of the requirements for
the Planning Act approvals have been satisfied, the approvals are issued in a timely
manner, or if they are not issued in a timely manner, that so long as the Replacement
Project has been approved under Part IT or Part II.1 of the Environmental Assessment Act
or is the subject of (i) an order under section 3.1 or a declaration under section 3.2 of that
Act, or (ii) an exempting regulation made under that Act, such Planning Act approvals do
not impede the development of the Replacement Project.

If this did not occur and the delay in the issuance of such Planning Act approvals caused
TCE not to achieve Commercial Operation by the Milestone Date for Commercial
Operation, such delay would be considered an event of Force Majeure, and TCE would
be entitled to recover its reasonable, out-of-pocket costs resulting from such delay, by
way of a corresponding increase in the Net Revenue Requirement (NRR). In addition, the
OPA would not have the right to terminate the Replacement Contract for such event of
Force Majeure, unless the event of Force Majeure resulted in a delay that was greater

LEGAL_1:20267127.6
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than two years and the OPA paid TCE a termination amount equal to $50,000,000 plus
the total amount of the sunk costs determined in accordance with paragraph 2, below,
provided however that such fotal of the sunk costs shall not exceed $37,000,000. TCE
would be solely responsible for all other permits and approvals required for the
Replacement Project, subject to the standard Force Majeure provisions set out in the
NYR Contract.

Oakville Sunk Costs. The NRR set out in Schedule “B” to this letter includes an amount
on account of TCE’s sunk costs associated with the development of the QOakville
Generating Station. To the extent that the total of the verified, non-recoverable sunk costs
{(net of any residual value) associated with the development of the Oakville Generating
Station is less than $37,000,000, the NRR shall be reduced by 0.000 019 314 2 multiplied
by the amount by which such costs are less than $37,000,000.

Intercennection Costs. The Replacement Contract would provide that all out-of-pocket
costs incurred by TCE for the electrical and natural gas interconnection of the
Replacement Project would be reimbursed by the OPA. Such costs would be reimbursed
on terms that are substantially the same as the terms set out in Section 1 of Exhibit § of
the Accelerated Clean Energy Supply Contract between the OPA and Portland Energy
Centre L.P. with the necessary conforming changes being made, provided that (i) there
shall be no “Budgeted Costs” included in the NRR on account of such costs, (ii)
references to the “Simple Cycle Operation Date™ shall be replaced with references to the

. “Commercial Operation Date”, and (iii) there shall be no “Excess H1 Amount”.

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for
the Replacement Contract would take into account all gas delivery and management
services costs, and TCE would be responsible for managing natural gas delivery and
management services, consistent with the approach taken in the Contract.

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule “B”, the
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the
OPA would be willing to consider accepting a higher NRRIF, so long as there was a
corresponding reduction in the NRR.

Term of Replacement Contract. The term of the Replacement Contract would be 25
years. For greater certainty, this would be the definitive length of the term and not an
option.

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract
would be modified so that as long as the demonstrated capacity was not less than 90% of
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal
Contract Capacity would not be an event of default. If the demonstrated capacity was
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In
addition, there would be a requirement as part of a Capacity Check Test to confirm that
the Replacement Project is capable of achieving the Contract Ramp Rate set out in
Schedule “B” to this letter.
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8. Potential One Hour Runs. Because of the absence of the “NINRR” term in Exhibit J to
the NYR Contract, we do not believe that the potential for single hour imputed
production intervals would be detrimental to TCE. We are not proposing any change to
Exhibit J but would be willing to discuss any concerns TCE may have in this regard.

If this proposal is acceptable to you, we will prepare the necessary documentation for your
review. For greater certainty, although this proposal is made in good faith, it remains subject to
internal OPA approvals and does not constitute an offer capable of acceptance.

Yours very truly,

JoAnne Butler
C. Colin Andersen, Ontario Power Authority

Michael Killeavy, Ontario Power Authority
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP

LEGAL_1:20297127.6
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SCHEDULE “A” — TECHNICAL REQUIREMENTS

| Replacement Project

The Replacement Project shall:
(a)  be adispatchable facility designed for maximum operational flexibility;
(b)  be a simple cycle configuration generating facility;
(¢)  utilize natural gas supplied by pipeline as the fuel; and

(d)  comply with Section 6 (Generation Connection Criteria), as specified in the
‘Ontario Resources and Transmission Assessment Criteria’ document published
by the IESO.

1L Contract Capacity

The Replacement Project will be a single generating facility and will:

(a) be able to provide a minimum of 250 MW at 35 °C under both N-1 System
Conditions and N-1 Generating Facility Conditions simultaneously. For further
clarity, the Replacement Project must be designed to supply either transmission
circuit M20D or M21D at all times. Each unit must be able to supply either
transmission circuit at all times;

(b)  be able to provide a minimum of 500 MW at 35 °C under N-2 System Conditions;
(c¢)  have a Season 3 Contract Capacity of not less than 480 MW; and
(d) have a Contract Capacity of not more than 550 MW in any Season.

III.  Electrical Connection

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may
also connect to a Local Distribution System for the purpose of providing Islanding Capability.

The Replacement Project will have a connection point located with a direct connection to the
Hydro One circuits M20D and M21D between the [®]™ transmission tower (Tower #®) leaving
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is
located at the Boxwood site.]

IV.  Operation Following a N-2 Contingency (Load Restoration
If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use
Commercially Reasonable Efforts (as such term is defined in the Confract) to assist the IESO, as

directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and
Transmission Assessment Criteria.

LEGAL_[:20297127.6
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Y. Operational Flexibilities

1. Ramp Rate Requirement. The Replacement Project must be such that each combustion
turbine is capable of ramping at a rate equal to or greater than the Contract Ramp Rate.
The Contract Ramp Rate will be subject to verification as part of the Capacity Check

Test.

2. Emissions Requirements.

(@)

(b)

©

(d)

LEGAL_1:20297127.6

The emissions from the Replacement Project shall meet or exceed the following
criteria:

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 pprv (based
upon Reference Conditions (as such term is defined in the Contract) and
15% O; in the exhaust gases on a dry volume basis) as measured using an
emisstons measurement methodology substantially based on Exhibit W to
the Confract (the “Emissions Measurement Methodology™); and

(i)  Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based
upon Reference Conditions and 15% O in the exhaust gases on a dry
volume basis) as measured using the Emissions Measurement
Methodology.

TCE will provide evidence to support the stated emission levels of NOx and CO
in the form of a signed certificate by an authorized representative of any of: (1)
the original equipment manufacturer of the Replacement Project’s turbines, (2)
the supplier or manufacturer of any post combustion emission control equipment
utilized by the Replacement Project, or (3) the engineering company responsible
for the design of the Replacement Project, which certificate must state that the
Replacement Project, as designed, will operate within these stated limits for NOx
and CO.

The Replacement Contract will require that the emission limits for NOx and CO
be (i) incorporated into the Replacement Project’s Environmental Review Report
or its completed environmental assessment, and (ii) reflected in the Replacement
Project’s application to the Ministry of the Environment for a Certificate of
Approval (Air) Operating Permit, together with a specific request in such
application that such limits be imposed as conditions of such Certificate of
Approval.

The emission limits for NOx and CO stated in the Replacement Contract will
form the basis of an ongoing operating requirement. For greater certainty, the
OPA is not requiring TCE to adopt any specific facility design or utilize any
particular control equipment with respect to air emissions, provided, however, the
Replacement Project must comply with the NOx and CO limits set out above,
including, without limitation, at the time of attaining Commercial Operation and
during any Capacity Check Test.
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3. Fuel Supply. The Replacement Project will obtain gas distribution services from Union
Gas Limited, and TCE cannot by-pass Union Gas Limited.

4, Equipment. The Replacement Project will be designed utilizing (2) M501GAC Fast Start
gas-fired combustion turbine generators to be supplied by MPS Canada, Inc. (the
“Generators™), with evaporative cooling and emission reduction equipment. Each
Generator shall be nominally rated at [®] MW (measured at the Generator’s output
terminals) new and clean, at ISO conditions.
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SCHEDULE “B” — FINANCIAL PARAMETERS

Net Revenue Requi"rement $ 12,887 / MW-month
Net Revenue 20 %
Requirement Indexing
Factor '
Annual Average Cdnt'ract | 500 MW
Capacity =
Nalﬁeplate'Ce_ipac_i-ty o [®] MW
Start-Up Gas for the 700 MMBTU/start-up
Contract Facility
Start-Up M_aintenatice Cost $30,000/start-up
O&M Costs $0.89 / MWh
OR Cost $0.50 / MWh
Season 1 Season 2 Season 3 Season 4
Contract Heat Rate 1042 10.55 10.66 10.58
IR MMBTU/MWh | MMBTU/MWh | MMBTU/MWh | MMBTU/MWh
(HHV) (HHV) (HHV) (HEV)
Contract Capacity [®] MW [@] MW [@] MW [@] MW
Note: Subject to Schedule
“A”, TCE to determine
Seasonal Contract-- - -
Capacities so long as the
AACC is 500 MW.
10nORCC 0 MW 0O MW oMW 0 MW
Contract Ramp Rate 37.8 35.8 33.0 352
MW/minute MW/minute MW/minute MW/minute
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Baseline NRR Calculation

CAPEX Spend: $375,000,000 Yearly % Spend
2009 $18 3%
2010 $26 5%
2011 $90 17%
2012 $109 20%
2013 $225 42%
2014 $72 13% 100%
$539 million

Capital Cost Allowance:

CCA Rate
CapEx to Class 1 33% . 4%
CapEx to Class 17 38% 8%
CapEx to Class 48 29% 15%

100%

Inflation Factor (IFy) 2%
NRR Index Factor {NRRIF) 20%
Statutory Tax Rate 25%
Plant Capacity (AACC) 500 MW

Equate ANR to INR => CSP is only revenue

Total Plan Revenues = CSP = NRRy*AACC

Total Plant Revenue = [(PNNRb)*{NRRIF){Ify)]*AACC+{{PNNRb}*{1-NRRIF)]*AACC
PNNRb = Project NRR

Fixed O&M $5,500,000 (2009 $)
GD&M $10,000,000 (20115)
Calculate EBITDA

EBITDA = Plant Revenues - Operating Costs {$29 million/year)
Calculate CCA by allocating CAPEX to appropriate pools
Determine tax payable = (EBITDA - CCA}*(statutory tax rate)
Total cash flows = EBITDA - Taxes - CapEx

First cash flow is august 1, 2009
All others are July 1, 20XX

Use XNPV
TCE Cost of Capital 7.50%

01-Aug-09 01-Jul-10 01-jul-11
% CAPEX Allocation to year 3% 5% 17%
Yearly CAPEX Spend $12,293,714 $17,870,388 $62,741,053
Book Value of Capital $12,293,714 $30,164,102 $92,905,155

Non-Indexed NRR
Indexed NRR

01-Jul-12

20%
$75,486,742
$168,391,857



Total NRR
REVENUES = CSP

OPEX
GD&M
EBITDA

Depreciation {Capital Cost Allowance)

Taxes Payable

Total Cash Flow {512,293,714) (517,870,388) {562,741,053) (575,486,742)
NRR $12,887
Target OGS NPV + Sunk Costs $87,000,000
XNPV for K-W Peaking Plant $87,000,000
XNPV in 2012 plus spend $80,149,497

XIRR 9.48%



01-Jul-13

42%
$156,543,204
$324,935,101

01-Jul-14 01-Jul-15
13%
$50,064,899

$375,000,000  $358,668,750

$10,310

$2,577

01-Jul-16

$327,428,702
$10,310
$2,629

01-Jul-17

$298,909,662
$10,310
$2,682

4
01-Jul-18
$272,874,630

$10,310
$2,735



($156,543,204)

{$50,064,899)

$12,887
$77,321,260

$6,193,893

$10,824,322
$60,303,045

$16,331,250
$10,992,949

$49,310,096

$12,938
$77,630,545

$6,317,771
$11,040,808
$60,271,966
$31,240,048

$7,257,979

$53,013,987

$12,991
$77,946,016

$6,444,127
511,261,624
$60,240,265
$28,519,040

$7,930,306

$52,309,959

513,045
$78,267,796

$6,573,009
511,486,857
$60,207,930
$26,035,032

$8,543,225

$51,664,706



5 6 7 8 9 10
01-Jul-19 01-Jul-20 01-Jul-21 01-lul-22 01-Jul-23 01-Jul-24
$249,107,250  $227,410,009  $207,602,597  $189,520,411 $173,013,183  $157,943,735

$10,310 $10,310 $10,310 $10,310 $10,310 $10,310
$2,790 $2,846 $2,903 $2,961 $3,020 $3,080



$13,099
$78,596,012

$6,704,469
$11,716,594
$60,174,949
$23,767,380

$9,101,892

$51,073,057

$13,155
$78,930,792

$6,838,559
$11,950,926
$60,141,308
$21,697,241

$9,611,017

$50,530,291

$13,212
$79,272,268

$6,975,330
$12,189,944
$60,106,994
$19,807,412

$10,074,895

$50,032,098

$13,270
$79,620,573

$7,114,836
512,433,743
560,071,993
$18,082,136

$10,497,452

$49,574,542

513,329
$79,975,844

$7,257,133
$12,682,418
560,036,293
516,507,228

$10,882,266

$49,154,027

$13,390
$80,338,221

$7,402,276
$12,936,066
$59,999,879
$15,069,448

$11,232,608

648,767,271



11 12 13 14 15 16
01-Jul-25 01-Jul-26 01-Jul-27 01-lul-28 01-Jul-29 01-Jul-30
$144,186,835 $131,628,162 $120,163,349 $109,697,121 $100,142,502  $91,420,090

$10,310 $10,310 $10,310 510,310 510,310 510,310
53,142 $3,205 $3,269 $3,334 $3,401 $3,469



$13,451
$80,707,845

$7,550,321
$13,194,788
$59,962,736
$13,756,899

$11,551,459

$48,411,277

$13,514
$81,084,862

$7,701,328
$13,458,683
$59,924,851
$12,558,673

$11,841,544

$48,083,306

$13,578
$81,469,419

57,855,354
$13,727,857
$59,886,208
$11,464,813

$12,105,349

$47,780,859

$13,644
581,861,667

58,012,461
$14,002,414
$59,846,792
$10,466,228

$12,345,141

$47,501,651

$13,710
$82,261,760

$8,172,711
$14,282,462
$59,806,587
$9,554,619

$12,562,992

547,243,595

$13,778
$82,669,855

$8,336,165
$14,568,112
459,765,579
$8,722,412

$12,760,792

$47,004,787



17 18 19 20 21 22
01-Jul-31 01-Jul-32 01-Jul-33 01-Jul-34 01-Jul-35 01-Jul-36
$83,457,400 $76,188,261 569,552,263 $63,494,261  $57,963,911 $52,915,254

$10,310 $10,310 $10,310 $10,310 $10,310 $10,310
$3,538 $3,609 $3,681 $3,755 53,830 53,906



$13,848
$83,086,112

$8,502,888
$14,859,474
$59,723,750
$7,962,690

$12,940,265

$46,783,485

$13,918
$83,510,694

$8,672,946
$15,156,663
459,681,085
$7,269,140

$13,102,986

$46,578,099

$13,991
$83,943,768

$8,846,405
$15,459,797
$59,637,567
$6,635,998

$13,250,392

$46,387,174

$14,064
$84,385,503

$9,023,333
$15,768,993
$59,593,178
$6,058,002

$13,383,794

546,209,384

$14,139
$84,836,073

$9,203,800
$16,084,372
$59,547,901
$5,530,350

$13,504,388

$46,043,513

$14,216
585,295,655

$9,387,876
$16,406,060
$59,501,719
55,048,657

$13,613,266

$45,888,453



23 24 25
01-Jul-37 01-Jul-38 01-lul-39
548,306,336  $44,098,854 540,257,844

$10,310 $10,310 $10,310
$3,985 $4,064 $4,146



$14,294
$85,764,427

$9,575,633
$16,734,181
$59,454,613
54,608,919

$13,711,424

545,743,190

$14,374
586,242,576

$9,767,146
$17,068,865
$59,406,565
$4,207,482

$13,799,771

$45,606,794

514,455
$86,730,287

$9,962,489
$17,410,242
$59,357,556
$3,841,010

$13,879,137

$45,478,420



Draft & Privileged

DRAFT: MARCH 24, 2011

SCHEDULE “C” — ADJUSTMENT METHODOLOGY

1. The Net Revenue Requirement set out in Schedule “B” is based on an assumption that the
capital cost to design and build the Replacement Project will be $375,000,000 (the
“Target Capex™). So long as the actual cost to design and build the Replacement Project
(the “Actual Capex™) is within 3% higher or lower than the Target Capex, there shall be
no adjustment in the NRR. If the Actual Capex is more than 3% higher or lower than the
Target Capex, the NRR shall be adjusted on the following basis. For greater certainty,
none of the other parameters set out in Schedule “B” is subject to adjustment.

(b)

(©

(d)

LEGAL _1:203255§3.1

1) The OPA’s share of any difference between the Target Capex and the
Actual Capex shall be determined as follows:

OPA Share = (Actual Capex — Target Capex) x 0.50, provided that the
OPA Share shall not exceed $37,500,000

(ii)  The adjusted capital cost (“Adjusted Capex”) shall be equal to the OPA
Share plus the Target Capex. For greater certainty, if the OPA Share is a
negative number, the Adjusted Capex shall be less than the Target Capex.

(ili} The adjusted NRR shall be equal to 5185.205289% plus 1.78219 -x 107?
multiplied by the Adjusted Capex.

The determination of the Actual Capex shall not include: (i) any costs being
reimbursed by the OPA, including, without limitation, “Interconnection Costs”
and “Qakville Sunk Costs™, as set out above, (ii) any costs incurred by TCE that
were not reasonably required to be incurred in order for TCE to fulfill its
obligations under the Replacement Contract or that were not incurred in
accordance with “Good Engineering and Operating Practices” (as such term is
defined in the Contract), or (iii) any costs not substantiated to the reasonable
satisfaction of the OPA.

The following costs shall be considered fixed components of the Target Capex not
subject to change in determining the Actual Capex:

Cost Fixed Price
Main Turbine Original Costs (excluding change orders) $156,274,358
Main Turbine Additional Scope (excluding change orders) $39,198.,860
[®] "

The determination of the Actual Capex shall be done through an “open book™
process, such that all costs incurred by TCE in designing and building the
Replacement Project shall be transparent to the OPA and fully auditable. Any
dispute relating to the determination of the Actual Capex shall be resolved in
accordance with the dispute resolution provisions of the Replacement Contract.



Draft & Privileged

(©)

LEGAL_1:20325513,1

2.

All dollar amounts referenced in this letter are in Canadian dollars, unless
otherwise specified.



Aleksandar Kojic

From: Michaet Killeavy

Sent: March 28, 2011 4:36 AM

To: 'safouh@smsenergy-engineering.com’, 'ESmith@osler.com’; Susan Kennedy;
'RSebastiano@osler.com'

Cc: Deborah Langelaan; JoAnne Butler; 'gene.meehan@nera.com'; 'andrew.pizzi@nera.com'

Subject: Re: TCE Matter - OPA Counter-Proposal - Revision to Incorparation of OGS Sunk Costs into
NRR .....

The sunk cost is just an adder to the NRR to cover the time-value cost. { didn't factor it into the NPV calculation - that's
what I'd done originally.

{ kept the CAPEX spend profile the same as TCE. There'll be less to argue about.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9738 (cell}
Michael.killeavy@powerauthority.on.ca

From: Safouh Soufi [mailto:safouh@smsenergy-engineering.com]

Sent: Sunday, March 27, 2011 11:31 PM

To: Michael Killeavy; 'Smith, Elliot’ <ESmith@osler.com>; Susan Kennedy; 'Sebastiano, Rocco'
<RSebastiano@osler.com>

Cc: Deborah Langelaan; JoAnne Butler; gene.meehan@nera.com <gene.mechan@nera.com>; andrew,pizzi@nera.com
<andrew.pizzi@nera.com:>

Subject: RE: TCE Matter - OPA Counter-Proposal - Revision to Incorporation of OGS Sunk Costs into NRR .....

Hello Michael:
Few comments for your consideration:

1. The model is using a 4-year schedule to build KW with COD in July 2015, TCE is using 3.5-year schedule with COD
in January 2015. | believe TCE schedule is conservative enough and if used in the model, the PV of CSP payment will go
up by over $20M. That is a significant amount in OPA's favour, s0 to speak.

2. | believe the proforma schedule should start in July 2011 and 20113 is used as basis. August 2009 starting point, used
by TCE, is not appropriate in my opinion. Terry Bennett indicated in his last email to JoAnne that TCE is looking into the
appropriateness of August 2008. Of course, for July 2011 to work we would escalate OGS NPV to 20113. My
understanding is that the OPA is incurring interest charges on OGS sunk costs and so they are inherently in 20113. If the
schedule is started in July 2011 and COD is made in January 2014 (achievable assuming no major objection to the
project) the NPV of the Potential Project will be significantly improved. This is something we should keep in mind if TCE
asks for COD in Jan 2015 but actually achieved it in Jan 2014, The OPA would have left lots of money at the table unless
we have a provision in the contract to adjust NRR to (20148). This should take away any economic interest TCE may
have in stretching COD for the purpose of the contract with OPA.

3. The model escalates 100% of GD&M charges. Since GD&M forms part of NRR then only the NRRIF portion of such
expense should be indexed. At 20% NRRIF, the PV of GD&M will go down by about $10M. This is ancther significant
charge that works in OPA’s favour.



4. Our model shows that when IDC is included in the modelling, as TCE will undoubtedly do in its model, it provides a tax
relief such that the NPV of the Potential Project is boosted by about $10M at 6.50% interest rate.

5. 1 reviewed the adder and noticed that the cash flows are all based on $11,873 NRR. In other words are not reflective
of the revised NRR ($12,278 w/t OGS sunk cost adder). If they were we would see the incremental NRR (12,278-
11,873=%405) being subject to indexing at NRRIF. Unless ] misunderstood semething this suggests that the sunk costs
would earn an additional premium over and above YTM (] have to think this little further in the morning).

Thanks,
Safouh

From: Michael Killeavy [mailto:Michael Killeavy@powerauthority.on.ca]

Sent: March 27, 2011 1:59 PM

To: Smith, Elliot; Susan Kennedy; Sebasttano, Rocco

Cc: Deborah Langelaan; JoAnne Butler; safouh@smsenergy-engineering.com; gene.meehan@nera.com;
andrew.pizzi@nera.com

Subject: TCE Matter - OPA Counter-Proposal - Revision to Incorporation of OGS Sunk Costs into NRR .....
Importance: High

*** PRIVILEGED & CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION **#

1 reviewed how I had incorporated the OGS Sunk Costs into the NRR and I am proposing an alternative approach. I had incorporated
them into the OGS NPV and then solved for NRR, which means TCE earns a return on these sunk costs. As an alternative, T am
proposing that these sunk costs be amortized over the term of the agreement at TCE's after-tax cost of borrowing (average yield-to-
maturity of its long-term debf) and then allocating the amortized amount over the MW of contract capacity on a monthly basis as a
sunk cost adder to the NRR. In doing so, TCE only is compensated for the cost of borrowing to fund The adder is $406/MW-month
and this results in a total NRR of $12,278/MW-month. The equation to convert Adjusted CAPEX into NRR is now:

NRR = 1.93200E-05 * Adjusted CAPEX + 5033.277778

I would be interested in comments from anyone on this approach. It changes the NRR by about $600 per MW-month (from
$12,887/MW-month to $12,278/MW-month) , which is significant if the analysis is correct. I am proposing to use the after-tax cost
of borrowing to amortize the sunk costs over the term because TCE can deduct the interest payments and gain a tax shield effect.

Thank you,
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, MSH 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)

Michael killeavy@powerauthority.on.ca



-{Aleksandar Kdjic

From: - :iJoAnne Bhtler
+Sent: *Mareh 28, 2011-:9:13 AM
To: .Colin Andersen
~-Subject: -; Re"TCE-Matter - Response to:TCE Letter of 10 March 2011: to the OPA ....

“¥Yes, -please come:to-my. office-at:10:30...thanks...

————— 1 Original:-Message -----

-From: ;Colin- Andersen
+Sent:¥ Monday,“March:28,-2011:'68:45 AM
“To: -JoAnne: Butler
~Subject:' Re: -TCE: Matter - Response to TCE Letter of 1@ March 201l -to the OPA ....

‘I can~join-at-1030.:if-yoiu-are still meeting

----- Original Message -----
From: -JoAnne:Butler
-Sent::Sunday,- March. 27,2011 08:48 PM
To: Colin Andersen; :Irene:Mauricette
-Subject: FW: TCE Matter - Response to TCE Letter of 16 March 2811-to the OPA ....

Colin,

‘This .is a heads up for.you. As. we discussed before I left, I want-to.get this to TCE
tomorrow. -I plan to verbally talk-to Terry Bennett tomorrow:morning-and then send it via
email. I-amrmeeting with Deb and:Michael at-ten-am as soon-as-1-get: back:from. talking to
. Rick-Jennings.-about- Atikokan. .If-there:is.anyway that:you:could make.that, it would be
-great. .Ifinot, I will try to track«you down.later. I-believe:that TCE.will not be happy -
however, -this.is. the.start. of the:negotiation-and- so hopefuXly they will come to the table.
- Their biggest-issues will be the:financial value of the 0GS:contract - you can read below -
we are starting at $50 MM, but we can. go up, and our CAPEX.number, ie. 37@MM versus their
.540MM, This:is also a 25 year contract, not twenty, and with nominal 580 MW's.

~+JCB

From: Michael: Killeavy
~Sent: Fris25/6e3/2011 9:15 PM
. zTo:sJoAnne: Butler;. Susan. Kennedy

" Cc:vDeborah., Langelaan
-~ Subject:-TCE-Matter - Response to-TCE Letter of-18 March-2011 to the OPA ....

< %%k DRIVILEGED- AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***

* Attached is"the proposed: response back to TCE and the model used to calculate the NRR. The
--salient points are:

1. We have responded to each of TCE's purported value propositions as we discussed and
agreed.

2. MWe spent a great deal of time reviewing the CAPEX and we believe that the CAPEX ought to
be pegged at $375 million. We used the TCE CAPEX spend profile and just pro-rated it down
“from $540.- milXion to%$375.million.



- 73, The:resulting ‘NRR iisi$12 ;887/MW+morith. "*NERAthas.independently :devéloped satmodel ‘that iis
. -somewhat idifferent +From:ours+andihas . confirmed ithe :figure. 2This:isiencouraging: two
rydifferent modéls rand sithe wariationiin realeilated*NRR1s4$100/Mixmonth{ (41%) . <t Weshaverdone
" van 511 equity™ sanalysisiwith:a ‘cost-ofreguityat 7 :5%, which fis:at-aboutthéymiddle- df+the
calculated costs.of:equity. .We:are:ignoringithe 5.25%:that"TCE.purports is .its unlevered
- cost-ofrequity.:since it iis+Far+too :low. i NERA: has (confirmed ;that7.5% is-aireasonable cost-of
equityito:use. iIf we used *TCE s 45325% "theNRR: woilld: be : $10 ;530/Mil<month, * keeping<all: ¢ther
.parameters the:same. :We:used-as:many- of >TCE's:otherimodelling: parameters:as-we:could.

-+4. The financial:value. of the 0GS.is set~ati$58:million. 11 NERA: has.-some: good:-arguments:for
-using.-ayvalue:inithis:neighbourhood, so:we.used+this:to:solveifor theiNRR. +We -recognizeithat
 weimay:need: tosraise+this,- but:I-think; we:can:push: back on.claims:for:a: higher value. - <NERA
-thinks {itimight; go-as: high. as:$208:million-and:still: be defensible, - but:that; puts:the: NRR up
.-around:$15;984/MW=month, . holding-all other parameters:the.same.

5. “The.alleged 0GS:Sunk Costs:are:included' in the: NRR.

6. We still haven’t seen the LTSA so we estimated our: own figures for O8M4. Deb- has worked
out -some reasonable figures for.GD&M, too.

7. We have developed ‘a frameworkfor target costing-the CAPEX and then-adjusting-the:NRR
(also attached). We thought that it was best to disclose this to TCE once we had-gauged
-their reaction to the main proposal. Accordingly, it isn't part of the proposed response
back, but can be given to TCE at the afternoon or Tuesday meeting if they -are dismayed -at the
low NRR. We thought that if they did grudging accept the counter-proposal, why bother
offering up target costing the CAPEX? In any event, it is developed and ready to.go if we
need .it. We:also developed a formula for converting-the final target cost adjusted CAPEX
into NRR to avoid getting into-a "battle of the financial models" with TCE afterward.

8. - Altthough it -isn't' part of:the letter,  we-thoughtithat. you might tell-TCE: when-you call
that-we-are prepared to give TCE the full residual value for K-W peaking plant, i.e., we will
not-build in a “clawback” mechanism in the substantive contract with TCE to re-capture any
residual value for the plant - -it's theirs to keep. “Their reaction to this'may help us
counter -their -arguments for-a.-bhigh OGS residual value:to boost up the OGS $50:million '
financial value. I think there :is value in holding-this back for -the time beéing and using our
judgment on when-it's best to:propose target. costingthe CAPEX and adjusting:the NRR.

-~ NERAswon't be-at-the -meeting.with TCE as we.want. to:.preserve NERA's-independence in- the event
we need to go to litigation-and rely on Gene:as. an expert. - Safouh will come:in case there

arexquestions-about:the. technical. specifications - in:Schedule A, ::I-did.thesmodelling,.so I
can-answer the modelling questions. So we think we!ve:got all+-the:bases covered.

i I-am-very pleased with how everyone came.together:this. week to develop-:and: finalize this
- reésponse hack’ to*TCE.

I'1l*be monitoring my BlackBerry over the weekend if:you should have any questions.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority
120 Adelaide 5t. West, Suite 1660
Torontg, Ontario,.«M5H 41T1
-4165969-6288 ' (oFfice)
2 416+969-6071 ' (fax)



416-520:9788 (cell)
:Michael:killeavy@powerauthority.on.ca



Aleksandar Kojic

From: Safouh Souft [safouh@smsenergy-engineering.com]
Sent: March 30, 2011 1:36 PM

To: ‘Smith, Elliot’; Susan Kennedy

Cc: Michael Killeavy; Deborah Langelaan; JoAnne Butier
Subject: RE: NRR Comparison - Canfidential

Elliot:

The chart is based on 2015 NRR which is (assumed by OPA & TCE to be) the first year of operation for Cambridge.
Therefore, NRRIF deesn’t come into play.

However, if we were comparing NPV's or anficipated out-of-market costs for the projects in question then NRRIF will
weight in and | expect it to have a significant impact on the results. Of course, the resuits, WILL NOT be expressed in
NRR terms but in $/MW. Also, it is important to keep in mind that SWGTA can no longer be used in that comparison due
fo the fact that it has a lower heat rate and higher capacity factor. But we will put it in the chart with a qualifier.

| have asked Orlando Lameda to do what we call the “Ratepayer View” of the projects which is the ouf-of-market cost
based on OPA evaluation model. We will add the results as a separate graph to the spreadsheet | circulated yesterday. |
would expect SWGTA and NYR to come below $1Million/MW. The others will be much higher.

Thanks,
Safouh

From: Smith, Elliot [mailto:ESmith@osler.com]

- Sent: March 30, 2011 1:08 PM

Toa: Safouh Soufl; *Susan Kennedy'

Cc: 'Michael Killeavy'; 'Deborah Langelaan’; 'JoAnne Butler'
Subject: RE: NRR Comparisen - Confidential

Safouh,
Does the “T'CE Offer — 20 Year” column take into account the NRRIF being at 50% instead of 20%7 In terms

of “normalizing” NRRs so they are on the same basis, it would probably make sense to add this back in. This
must be worth something in the order of $1200/MW-month.

Elliot

From: Safouh Soufi {mailto:safouh@smsenergy-engineering.comj
Sent: Tuesday, March 29, 2011 9:35 PM

To: Smith, Elliot; ‘Susan Kennedy'

Cc: 'Michael Killeavy'; 'Deborah Langelaan'; *JoAnne Butler'
Subject: NRR Comparison - Confidential

**¥ PRIVILIGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

Susan and Elliot:

Earlier today Micheal Killeavy has asked me to send the attached file to the OPA through you. If you have any
guestions please feel free to contact me at any time.

JoAnne: the attached is more up-to-date than the one you have and have moved 20-year charts next to each
other for easier comparison.

Thanks,



Safouh

This e-mall message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

L e confenu du présent courriel est privilégig, confidentief et
soumis a des droits d'auteur. N est interdit de l'ufiliser ou
de [e divulguer sans auteorisation.




Aleksandar Kojic

From: Michael Killeavy

Sent: April 1, 2011 3:50 PM

To: Susan Kennedy; 'Sebastiano, Rocco'; 'Smith, Elliot'

Cc: Deborah Langelaan; JoAnne Butler

Subject: TCE Matter - Proposed Email Message Follow-up to Telephone Call With Alex Pourbaix of
TCE ...

Importance: High

*** PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

Colin and Alex Pourbaix spoke on the telephone this morning. Colin has asked me to prepare a follow-up email
addressing several points that Alex raised during the telephone call. My proposed email is below:

IR SRR R SRS RRRRRRIRRRRIERRERRRORRRRNRRRRRNDEREARERSRRERRRRERSRRRRRERREERRRARRARRISREREERRRIERRERRORRDNER!

CONFIDENTIAL & WITHOUT PREIUDICE

Alex,

Thank you for taking the time to speak with me this morning. | wish to reiterate that the OPA proposal was made in
good faith and we are sorry to learn from you that it is unacceptable to TCE. During the conversation you raised a
number of matters to which [ would like to respond directly.

We have conducted our own analysis of the CAPEX for the peaking plant and we believe that the estimate that you are
proposing is rather high. Your team has not been completely transparent with us about how you arrived at your CAPEX
build up so we have undertaken some independent costing and referred to independent experts for their advice. All of
these sources indicate to us that the CAPEX for a peaking plant like the one we are discussing ought to be around
$750,000/MW, excluding gas and electrical interconnection costs. In order to bridge the divide between your team and
our team we proposed a target costing mechanism, which would provide for the adjustment of the NRR up or down
based on the actual CAPEX upon achieving Commercial Operation. We think that this is a reasonable way forward and
provide both TCE and the OPA with an incentive to control CAPEX.

With regard to the 500 MW contract capacity, | think it is important to point out that this is an average annual contract
capacity. At a meeting held on 25 January 2011 where your team presented your CAPEX estimate to our team, TCE
indicated a 540 MW ISO rating for the combustion turbines. We thought a 500 MW Contract Capacity on average was
achievable. TCE is free to nominate seasonal capacities for the combustion turbines, and we would expect that the
summer season contract capacity would be lower than the contract capacity in the winter season. There is an [ESO
requirement for 500 MW of capacity at 35 degree Celsius, and we recognize that this isn’t likely achievable. We're
happy to contact the IESQ to see if this can be relaxed.

You also raised an issue with the computation of the net present value {*NPV”) of cash flows to TCE. We did this
computation on an after-tax basis, and we did our modelling on the basis of an all-equity investment and only
considered the cash flows generated by the proposed facility during the 25 year contract term. We took this approach
because we did not want to impose a capital structure on you for the investment in the facility, any addition of debt to
the capital structure will only serve to increase the NPV as your cost of capital decreases with increasing leverage.

You raised a concern about the residual value of the OGS not being accounted for in the NPV analysis. This is actually
consistent with the treatment of the OGS plant and its NRR. We malntain that the value of the plant at the end of the
contract term is speculative. The residual value of the OGS was not built into the NRR for the OGS. We see no reason
whatsoever why we should crystallize this speculative value by building it into a certain cash flow stream from the NRR

1



for the K-W plant. Our position is that, as with the OGS, the residual value of the K-W peaking facility is to TCE account.
TCE can make of it what it wishes and valug it as it wishes, We think that a plant with peaking capability affords the
system with a great deal of flexibility, which will have real value in the future.

It is hard for us to land on a NPV for the X-W plant without knowing how TCE values the residual value and what capital
structure TCE proposes to use for the K-W plant, consequently our team stayed silent on any specific NPV for the K-W
plant.

| believe that there is continued value in our two teams continuing to discuss the differences we have in the hope that
we might successfully bridge the gaps and come to a settlement and wind up the OGS contract.

Colin

| appreciate your comments on ths proposed response back.
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)



Aleksandar Kojic

From: JoAnne Butler

Sent: - April 2, 2011 7:.37 AM

To: Michael Killeavy

Subject: Rfe: ECE Matter - Proposed Email Message Follow-up to Telephone Call With Alex Pourbaix
of TCE ....

Looks good to me! Let's see what the lawyers say...
So it's not over??

IcB

From: Michael Killeavy

Sent: Friday, April 01, 2011 03:49 PM

To: Susan Kennedy; Sebastiano, Rocco <RSebastiano@osler.com>; Smith, Elliot <ESmith@osler.com>
Cc: Deborah Langelaan; JoAnne Butler

Subject: TCE Matter - Proposed Email Message Follow-up to Telephone Call With Alex Pourbaix of TCE ....

*** PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

Colin and Alex Pourbaix spoke on the telephone this morning. Colin has asked me to prepare a follow-up email
addressing several points that Alex raised during the telephone call. My proposed email is below:

CONFIDENTIAL & WITHOUT PREIUDICE
Alex,

Thank you for taking the time to speak with me this morning. | wish to reiterate that the OPA proposal was made in
good faith and we are sorry to learn from you that it is unacceptable to TCE. During the conversation you raised a
number of matters to which | would like to respond directly.

We have conducted our own analysis of the CAPEX for the peaking plant and we believe that the estimate that you are
proposing is rather high. Your team has not been completely transparent with us about how you arrived at your CAPEX
build up so we have undertaken some independent costing and referred to independent experts for their advice. All of
these sources indicate to us that the CAPEX for a peaking plant like the one we are discussing cught to be around
$750,000/MW, excluding gas and electrical interconnection costs. In order to bridge the divide between your team and
our team we proposed a target costing mechanism, which would provide for the adjustiment of the NRR up or down
based on the actual CAPEX upon achieving Commercial Operation. We think that this is a reasonable way forward and
provide both TCE and the OPA with an incentive to control CAPEX.

With regard to the 500 MW contract capacity, | think it is important to point out that this is an average annual contract
capacity. Ata meeting held on 25 January 2011 where your team presented your CAPEX estimate to our team, TCE
indicated a 540 MW 1S0 rating for the combustion turbines. We thought a 500 MW Contract Capacity on average was
achievable. TCE is free to nominate seasonal capacities for the combustion turbines, and we would expect that the
summer season contract capacity would be lower than the contract capacity ifi the winter season. There is an IESO
requirement for 500 MW of capacity at 35 degree Celsius, and we recognize that this isn’t likely achievable. We're
happy to contact the IESO to see if this can be relaxed.



You also raised an issue with the computation of the net present value (“NPV”} of cash flows to TCE. We did this
computation on an after-tax basis, and we did our modelling on the basis of an all-equity invesiment and only
considered the cash flows generated by the proposed facility during the 25 year contract term. We took this approach
because we did not want to impose a capital structure on you for the investment in the facility, any addition of debt to
the capital structure will only serve to increase the NPV as your cost of capital decreases with increasing leverage.

You raised a concern about the residual value of the OGS not being accounted for in the NPV analysis. This is actually
consistent with the treatment of the OGS plant and its NRR. We maintain that the value of the plant at the end of the
contract term is speculative. The residual value of the OGS was not built into the NRR for the OGS. We see no reason
whatsoever why we should crystaliize this speculative value by building it into a certain cash flow stream from the NRR
for the K-W plant. Our position is that, as with the OGS, the residual value of the K-W peaking facility is to TCE account.
TCE can make of it what it wishes and value it as it wishes. We think that a plant with peaking capability affords the
system with a great deal of flexibility, which will have real value in the future.

It is hard for us to land on a NPV for the K-W plant without knowing how TCE values the residual value and what capital
structure TCE proposes to use for the K-W plant, consequently our team stayed silent on any specific NPV for the K-W
plant.

I believe that there is continued value in our two teams continuing to discuss the differences we have in the hope that
we might successfully bridge the gaps and come to a settlement and wind up the OGS contract.

Colin

| appreciate your comments on ths proposed response back.
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Birector, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

MSH 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)



Aleksandar Kojic

From: JoAnne Butler

Sent: April 2, 2011 8:51 AM

To: Michael Killeavy

Subject: Re: TCE Matter - Proposed Email Message Follow-up to Telephone Call With Alex Pourbaix
of TCE ....

Sure, send it on...and then take the rest of the weekend offl!!
Hasta lunes...

ICB

From: Michael Killeavy

Sent: Saturday, April 02, 2011 08:21 AM

To: JoAnne Butler

Subject: Re: TCE Matter - Proposed Email Message Follow-up to Telephone Call With Alex Pourbaix of TCE ....

I'm not sure. If they are insisting on a $500M CAPEX | don't think we've much more to discuss. Our 20-y equivalent NRR
is ~$15,000/MW-mo. We can't go much over this without express authorization to do so.

I did the presentation Friday - do you want to look it over this weekend?

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 {cell)
Michael.killeavy@powerauthority.on.ca

From: JoAnne Butler

Sent; Saturday, April 02, 2011 07:37 AM’

To: Michael Killeavy .

Subject: Re: TCE Matter - Proposed Email Message Follow-up to Telephone Call with Alex Pourbaix of TCE ....

Looks good to me! Let's see what the lawyers say...
So it's not over??

JCB

From: Michael Killeavy
Sent: Friday, April 01, 2011 03:49 PM



To: Susan Kennedy; Sebastiano, Rocco <RSebastiano@osler.com:>; Smith, Elliot <ESmith@osler.com>
Cc: Deborah Langelaan; JoAnne Butler
Subject: TCE Matter - Proposed Email Message Follow-up to Telephone Call With Alex Pourbaix of TCE ....

**% PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

Colin and Alex Pourbaix spoke on the telephone this morning. Colin has asked me to prepare a follow-up email
addressing several points that Alex raised during the telephone call. My proposed email is below:

CONFIDENTIAL & WITHOUT PREIUDICE

Alex,

Thank you for taking the time to speak with me this morning. | wish to reiterate that the OPA proposal was made in
good faith and we are sorry to learn from you that it is unacceptable to TCE. During the conversation you raised a
number of matters to which | would like to respond directly.

We have conducted our own analysis of the CAPEX for the peaking plant and we believe that the estimate that you are
proposing is rather high. Your team has not been completely transparent with us about how you arrived at your CAPEX
build up so we have undertaken some independent costing and referred to independent experts for their advice. All of
these sources indicate to us that the CAPEX for a peaking plant like the one we are discussing ought to be around
$750,000/MW, excluding gas and electrical interconnection costs. in order to bridge the divide between your team and
our team we proposed a target costing mechanism, which would provide for the adjustment of the NRR up or down
based on the actual CAPEX upon achieving Commercial Operation. We think that this is a reasonable way forward and
provide both TCE and the OPA with an incentive to control CAPEX.

With regard to the 500 MW contract capacity, | think it is important to point cut that this is an average annual contract
capacity. Ata meeting held on 25 January 2011 where your team presented your CAPEX estimate to our team, TCE
indicated a 540 MW ISO rating for the combustion turbines. We thought a 500 MW Contract Capacity on average was
achievable. TCE is free to nominate seasonal capacities for the combustion turbines, and we would expect that the
summer season contract capacity would be lower than the contract capacity in the winter season. There is an 1ESO
requirement for 500 MW of capacity at 35 degree Celsius, and we recognize that this isn’t likely achievable. We're
happy to contact the IESO to see if this can be relaxed.

You also raised an issue with the computation of the net present value {“NPV”) of cash flows to TCE. We did this
computation on an after-tax basis, and we did our modelling on the basis of an all-equity investment and only
considered the cash flows generated by the proposed facility during the 25 year contract term. We took this approach
because we did not want to impose a capital structure on you for the investment in the facility, any addition of debt to
the capital structure will only serve to increase the NPV as your cost of capital decreases with increasing leverage.

You raised a concern about the residual value of the OGS not being accounted for in the NPV analysis. This is actually
consistent with the treatment of the OGS plant and its NRR. We maintain that the value of the plant at the end of the
contract term is speculative. The residual value of the OGS was not built into the NRR for the OGS. We see no reason
whatsoever why we should crystallize this speculative value by building it into a certain cash flow stream from the NRR
for the K-W plant. Our position is that, as with the OGS, the residual value of the K-W peaking facility is {o TCE account.
TCE can make of it what it wishes and value it as it wishes. We think that a plant with peaking capability affords the
system with a great deal of flexibility, which will have real value in the future.

It is hard for us to land on a NPV for the K-W plant without knowing how TCE values the residual value and what capltal
structure TCE proposes to use for the K-W plant, consequently our team stayed silent on any specific NPV for the K-W
plant.



| believe that there is continued value in our two teams continuing to discuss the differences we have in the hope that
we might successfully bridge the gaps and come to a settlement and wind up the OGS contract.

Colin

| appreciate your comments on ths proposed response back.
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 {FAX)



Aleksandar Kojic

From: Michael Killeavy

Sent: April 2, 2011 12:44 PM

To: JoAnne Butler; Susan Kennedy

Cc: Deborah Langelaan

Subject: RE: TCE Matter - Proposed 6 April 2011 BOD Presentation ....
Aftachments: 0OGS_BOD_CM_20110406 v2.ppt

Importance: High

%% PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION **%*

Attached is the proposed presentation. Deb's still reviewing it. I have sent a copy to Len
Griffiths at BJ but he's not yet responded to my email.

I have asked John Zych for time on 6 April, to which he was amenable. I also explained that
the presentation would be late, but we'd try to get it to them in advance.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1IT1
416-969-6288 (office)

416-969-6871 (fax)

416-520-9788 (cell)

Michael.killeavy@powerauthority.on.ca
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Winding Up of the Oakville
Generating Station (OGS) Contract

Board of Directors — For Information

April 8, 2011

Privileged and Confidential — Prepared in Contemplation of Litigation



« OPA has made a counter—proposal to the TCE proposal
of 10 March 2011.

 The salient features are:

1.
2.
3.
4.
5.
6.

Net Revenue Requirement (NRR) of $12,500/MW-month;
25-year contract term;

500 MW Contract Capacity;

Payment for $37M in OGS Sunk Costs over the term;
Separate payment for gas/electrical interconnections;
Assistance on mitigating Planning Act approvals risk;

Privileged and Confidential — Prepared in Contemplation of Litigation ON I ARIO

POWER AUTHORITY (_/



Net Revenue Requirement

« The OPA proposed NRR is based on a targeted capital cost
expenditure (CAPEX) of $400 million and reasonable projected
operating expenditures (OPEX). This CAPEX is based on an
independent review by our technical expert as well as published
information on other similar generation facilities.

. TCE has a much higher proposed CAPEX of $540 million. TCE
could not satisfactorily explain why its CAPEX was so high.

« TCE’s $540 million CAPEX estimate translated into an NRR of
$16,900/MW-month. This is slightly below the OGS NRR of
gLTF,)ZE'g(T/MW-month,. which was roughly a $1 billion projected

« The OPA believes that the TCE NRR is far too high for a plant that is
much smaller in size, even when factoring in the anticipated
financial value of the OGS

3 Privileged and Confidential - Prepared in Contemplation of Litigation ON I ARIO
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Net Revenue Requirement - Target Costing

 In order to mitigate the CAPEX risk we proposed to TCE that we
target cost the CAPEX, where the OPA and TCE would share
equally on any CAPEX increases above or decreases below the
target CAPEX (gain share/pain share). The final NRR would then be
adjusted upwards or downwards depending on final shares based
on the actual CAPEX.

« A target cost mechanism with gain share/pain share provides both
TCE and the OPA with an incentive to bring the project in below the
target CAPEX.

« The target costing approach is commonly used in the energy and
infrastructure industries to provide an incentive to both sides to
minimize CAPEX. We understand that TCE has used target costing
itself and is consequently familiar with the concept.

4 Privileged and Confidential - Prepared in Contemplation of Litigation ON I ARIO
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Net Revenue Requirement
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*PRIVILIGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION***

SWGTA[20-Year] NYR [20-Year] TCE-Offer [20-Year]

OPA-Counter [20-Year OPA-Counter [25-Year]

Privileged and Confidential — Prepared in Contemplation of Litigation
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Annual Payments Based on NRR

INTD: Insert slide showing annual $ payments based on
NRR and state assumptions]

6 Privileged and Confidential - Prepared in Contemplation of Litigation ON I ARIO
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Contract Term

* OPA contracts typically have 20-year terms.

* Alonger term allows for CAPEX to be recovered over a
longer period of time, which reduces the NRR.

 TCE had asked for a 30 year term. This would set a
precedent for gas-fired generation contracts for the OPA.

; Privileged and Confidential - Prepared in Contemplation of Litigation ONTARIO

POWER AUTHORITY (_/



Contract Term

« The OPA proposed a 25-year term.

« In analyzing the TCE numbers it looked to us as if TCE
were actually using a 20-year time horizon for recovering
its costs.

« Portlands Energy Centre has an option for an additional
five years on the 20-year term to make the contract have
a 25-year term.

POWER AUTHORITY {_A

o Privileged and Confidential - Prepared in Contemplation of Litigation ONTARIO



Contract Capacity

« The Long-term Energy Plan (“LTEP”) indicates the need
for a peaking generation facility in the Kitchener-
‘Waterloo-Cambridge area.

« PSP has indicated that at least 450 MW of summer
peaking capacity is required.

» The OPA proposed an average 500 MW of Contract
Capacity to provide additional system flexibility in the
summer months and to reduce the NRR on per MW
basis.

9 Privileged and Confidential — Prepared in Contemplation of Litigation ON I ARIO
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Contract Capacity

* The 500 MW we proposed is an average annual
Contract Capacity.

« The nameplate capacity the GT units TCE proposes to
use is 540 MW.

* We have given TCE the flexibility to nominate seasonal
Contract Capacities for the purposes of imputing
revenue and performing capacity check tests.

10 Privileged and Confidential - Prepared in Contemplation of Litigation ON I ARIO
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OGS Sunk Costs

« TCE has claimed $37 million in OGS Sunk Costs.

 The OPA has the Ministry of Finance auditing these
costs.

* We proposed to include the amount of OGS Sunk Costs
In the NRR provided the costs were reasonable and
substantiated.

ONTARIO

POWER AUTHORITY (_/



Interconnection Costs

» The OPA proposed to pay for the gas and electrical
interconnection costs on a cost-recovery basis.

* This is done on some other OPA contracts.

« Paying on a cost-recovery basis, i.e., a pass-through
cost to the OPA is cheapest for the ratepayer since there
IS no opportunity to charge an additional risk premium on
top of the actual cost.

 The interconnection costs are estimated at about $100
million

ONTARIO

POWER AUTHORITY | _/



Approvals and Permitting Risk Mitigation

- TCE had proposed to the OPA that it be protected from
“all permitting and approvals risk.

~ « This basically puts the OPA in the developer role, a role
in which we are not comfortable.

* As a compromise, we proposed to approach the
government to have it provide a Planning Act approvals
exemption, similar to what had been done for the York
Energy centre project.

ONTARIO

POWER AUTHORITY {_{



Approvals and Permitting Risk Mitigation

Risk Description

Owner

Mitigation Strategies

Planning Act Approvals, e.g.,
Interim Control By-Law, Official Plan
Amendment, Zoning By-Law
Amendment, etc.

Ministry of Municipal Affairs and
Housing

Exempting regulation similar to that
which was done for YEC using s.
62.01(1) of he Act.

Development Charges Act charges
levied .

Ministry of Municipal Affairs and
Housing

There is no power to exempt a
developer, but regutation can be passed
to influence the factors used. [NTD: How
else to mitigate?]

Building Code Act Permits

Ministry of Municipal Affairs and
Housing

Exempting regulation can be enacted
under s. 34(19) of the Act.

Environmental Assessment Act
Environmental Screening Process

Ministry of the Environment

Exempting regulation under Part IV of
the Act.

Environmental Protection Act
Certificates of Approval

Ministry of the Environment

Exempting regulation under s. 175.1(a)
of the Act and/or a regulation to issue a
C of A under s. 175.1(f) of the Act

ONTARIO

POWER AUTHORITY




Approvals and Permitting Risk Mitigation

Risk Description

Owner

Mitigation Strategies

Ontario Water Resources Act Approvals

Ministry of the Environment

Exempting regulation.

Ontario Energy Board Act Approvals,
e.g., leave to construct for a gas line or an
electricity transmission line

Ontario Energy Board

Exempting regulation under s. 127(1)(f) of
the Act can exempt a party from any
provisions of the Act.

Property Rights

There is no express statutory authority to
expropriate land for a generation facility.
Section 8(4) of the Ministry of Government
Services Act provides for expropriation for a
government-related agency. A regulation
under s. 20(d) of that same Act would be
required to make the OPA a government-
related agency

Municipal Act
Municipal By-Laws e.g., PM2.5 enacted
pursuantto s. 10 an s. 11 of the Act.

Ministry of Municipal Affairs and
Housing/Ministry of the
Environment

Section 451.1(1) allows for a regulation to
impose limits on municipal powers, however,
the regulation is deemed to be revoked after
18 months. Legislation might be required to
permanently override a municipal by-law.

i
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TCE Response to OPA Counter-Proposal

» TCE has indicated that it does not accept the OPA
counter-proposal.

« TCE believes that the financial offe‘ring by the OPA is too
low and that there isn’t sufficient compensation for it to

recover its CAPEX and the anticipated financial value of
the OGS contract.

ONTARIO

POWER AUTHORITY {_/



Next Steps
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Aleksandar Kojic

From: Michael Killeavy

Sent: April 4, 2011 4:28 PM

To: Colin Andersen; Brett Baker

Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Kristin Jenkins
Subject: TCE Matter - Proposed Email Response to Alex Pourbaix ...
Attachments: Draft email to A Pourbaix 4 Apr 2011.doc

Importance: High

**¥* PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

Attached is the email which has counsel's comments included. | took a stab at a last paragraph to allow TCE to respond
back with something,

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)



PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE
Alex,

Thank you for taking the time to speak with me last Friday. I wish to reiterate that the OPA
proposal was made in good faith and we are sorry to learn from you that it is unacceptable to
TCE. During the conversation you raised a number of matters to which I would like to respond
directly.

With regard to the 500 MW contract capacity, I think it is important to point out that this is an
annual average confract capacity. At a meeting held on 25 January 2011 where your team
presented your CAPEX estimate to our team, TCE indicated a 540 MW ISO rating for the
combustion turbines. We thought a 500 MW annual average contract capacity was achievable.
We invited TCE to nominate seasonal capacities for the combustion turbines, and we would
expect that the summer season contract capacity would be lower than the contract capacity in the
winter season. There is an IESO requirement for 500 MW of capacity at 35 degrees Celstus, and
we recognize that this may not be achievable using the current turbines. We are happy to contact
the IESO to understand how much flexibility there is on this requirement.

You also raised an issue with the computation of the net present value (NPV) of cash flows to
TCE. We did this computation on an after-tax basis, and we did our modelling on the basis of an
all-equity investment and only considered the cash flows generated by the proposed facility
during the 25 year contract term. We took this approach because we did not want to impose or
assume a capital structure on TCE for the investment in the facility. Any addition of debt to the
capital structure will only serve to increase the NPV as we would expect the cost of capital to
decrease with increasing leverage.

You raised a concern about the residual value of the OGS not being accounted for in the NPV
analysis. We worked with our advisors to determine the appropriate NPV of the OGS contract,
taking into account the applicable risks and appropriate discount rates and built this into the NRR
in our proposal. As with OGS, the residual value of the K-W peaking facility would be to TCE’s
account. We think that a plant with peaking capability affords the system with a great deal of
flexibility, which will continue to have real value in the future.

It is impossible for us to specify TCE’s NPV for the K-W piant without knowing how TCE
values the residual value and what capital structure TCE proposes to use for the K-W plant,
consequently our team stayed silent on any specific NPV for the K-W plant.

1 believe that there is continued value in our two teams continuing to discuss the differences we
have in the hope that we might successfully bridge the gaps and resolve the issues between us.
To this end, it might be helpful if your team could tell us the aspects of our proposal that are
giving you the most trouble.

Sincerely,

Colin

LEGAL_1;20380047.2



Aleksandar Kojic

From: Colin Andersen

Sent: April 4, 2011 6:51 PM

To: JoAnne Butler; Michael Killeavy; Deborah Langelaan
Cc: Brett Baker

Subject: as sent

Minor tweaks to first and last para

Colin Andersen
Chief Executive Officer

Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontaric M5H 1T1

T. 416 969 6399

F. 416 969 6380
colin.andersen@powerauthority.on.ca
www.powerauthority.on.ca

Please consider your environmental responsibilidly before printing this email

From: Colin Andersen
Sent: Monday, April 04, 2011 6:50 PM

To: Alex Pourbaix (alex pourbaix@transcanada.com)
Subject:

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE
Alex,

Thank you for taking the time to speak with me last Friday. I wish to reiterate that the OPA proposal was made
in good faith and we are sorry to learn from you that it is unacceptable to TCE. During the conversation you
raised a number of matters to which I said I would get back to you about today and would like to respond to
directly.

With regard to the 500 MW contract capacity, I think it is important to point out that this is an annual average
contract capacity. At a meeting held on 25 January 2011 where your team presented your CAPEX estimate to
our team, TCE indicated a 540 MW ISO rating for the combustion turbines. We thought a 500 MW annuai
average contract capacity was achievable. We invited TCE to nominate seasonal capacities for the combustion
turbines, and we would expect that the summer season confract capacity would be lower than the confract
capacity in the winter season. There is an IESO requirement for 500 MW of capacity at 35 degrees Celsius,
and we recognize that this may not be achievable using the current turbines. We are happy to contact the IESO
to understand how much flexibility there is on this requirement.

You also raised an issue with the computation of the net present value (NPV) of cash flows to TCE. We did
this computation on an after-tax basis, and we did our modelling on the basis of 4n all-equity investment and
only considered the cash flows generated by the proposed facility during the 25 year conftract term. We took
this approach because we did not want to impose or assume a capital structure on TCE for the investment in the
facility. Any addition of debt to the capital structure will only serve to increase the NPV as we would expect the
cost of capital to decrease with increasing leverage.

You raised a concern about the residual value of the OGS not being accounted for in the NPV analysis. We

worked with our advisors to determine the appropriate NPV of the OGS contract, taking into account the

applicable risks and appropriate discount rates and built this into the NRR in our proposal. As with OGS, the
1



residual value of the K~-W peaking facility would be to TCE’s account. We think that a plant with peaking
capability affords the system with a great deal of flexibility, which will continue to have real value in the future.

It is impossible for us to specify TCE’s NPV for the K-W plant without knowing how TCE values the residual
value and what capital structure TCE proposes to use for the K-W plant, consequently our team stayed silent on
any specific NPV for the K-W plant.

I believe that there is continued value in our two teams continuing to discuss the differences we have in the
hope that we might successfully bridge the gaps and resolve the issues between us. To this end, it might be
helpful if your team could tell us the aspects of our proposal that are giving you the most trouble.

Happy to chat further,

Colin

Colin Andersen
Chief Executive Officer

Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T1

T. 416 969 6399

F. 416 969 6380
colin.andersen@powerauthority.on.ca
www.powerauthority.on.ca

Please consider your environmental responsibility before printing this email



Aleksandar Kojic

From: Michael Killeavy

Sent: April 8, 2011 11:16 AM

To: Susan Kennedy; Smith, Elliot

Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan
Subject: TCE Matter - Financial Mcdel Explanation ...
Attachments: OPA Financial Model 8 April 2011.doc

Importance: High

**% PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION **%*

Attached is a memorandum explaining how the financial model we used in the settlement
negotiations works.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

126 Adelaide St. West, Suite 16806
Toronto, Ontario, MSH 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)

Michael.killeavy@powerauthority.on.ca
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*** PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

8 April 2011

MEMO TO: Susan Kennedy
FROM: Michael Killeavy

RE: OPA Financial Model for Settlement Negotiations with TCE

Here is a brief explanation of how the financial mode! we used in the settlement
negotiations with TCE works:

1. The model was constructed in an MS-EXCEL 2010 spreadsheet.

2. We modelled each year necessary to build the proposed contract facility plus the
25 years to operate the facility for the 25 year contract term.

3. For each year we calculated cash inflow and subtracted cash outflows to arrive at
the net cash that went to TCE for each year of the modelling period. The net
cash to TCE was calculaied on an after-tax basis using TCE’s effective tax rate
of 25%.

4. Cash flows occur monthly, but to simplify the model we modelled only each year.
We assumed that all cash flows occurred at the mid-point of each year, i.e., 1
July.

5. The net cash accruing to TCE was then discounted back to July 2009. This is
the same point in time that TCE was discounting its cash flows back to with its
model to arrive at a net present value (NPV”"). This just a simple time-value of
money calculatiion using a discount rate and stream of cash flows.

6. We assumed an all-equity investment by TCE to fund construction and operation
of the plant. We used a return on equity of 7.5% for TCE and this is the discount
rate we used for the NPV calculation. We arrived at this cost of equity using
TCE's published financial statements.

7. The only cash inflow on a yearly basis was the Net Revenue Requirement
(“NRR"). We assumed no net market revenues. Accordingly, the only annual
cash inflow was NRR/MW-month x 12 monthsfyear x 500 MW of contract
capacity.
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8. The NRR revenue only commences once the facility achieves Commercial
Operation in Q1 2015.

9. Priorto Q1 2015 TCE is developing the facility and all cash flows are outflows.
We assumed a capital expenditure ("CAPEX") for the plant of $400 million. We
allocated the $400 million over the four years to the develop the facility in the
same manner TCE did, i.e., a certain percentage of the CAPEX was incurred
each year.

10.TCE had propsed a CAPEX of $540 million, which we believed to be too high.
Out technical expert thought the cost ought to be $375 million to $400 million at
the very most.

11.During each year of operating the facility, TCE is assumed to have certain
operating expenses (“OPEX") and Gas Distribution and Management ("GD&M")
expenses. These are deducted from the NRR revenue to yield net operarting
revenue also known as EBITDA (“Earnings Before Interest, Taxes, Depreciation
and Amortization”). :

12.We assumed an annual inflation rate of 2%, which is consistent with TCE's
assumption. OPEX, 20% of the NRR and 20% of the GD&M were inflated
annually.

13.We ran the model and solved for a target NPV for the contract facility. We did
this by iteratively adjusting the NRR such that the NPV for the contract facility
matched the targeted NPV. When the model NPV was very close to the target
NPV we stopped the iterations. We used the MS-EXCEL Goalseek function to
automate this iterative task.

14.There is no “"double dipping” as a | understand the use of this term, i.e., there are
no separate returns for OGS and K-W. What we do is we set the NPV farget to
the level of the desired OGS NPV for the model run and then we solve the model
such that the NRR gives us only the target NPV. The only way to get double
dipping would be to set the the target NPV at the OPG NPV plus the K-W NPV,
to yield a very high target NPV. Our target NPV was established on only the
OGS NPV. '

15.0ur litigation counsel’'s sub-consultant is expereinced in power plant valuation
and assess the NPV for OGS at about $50 million. In doing so, he weighed the
probability of the the OGS actually be built, the probability of it being buit on time,
the proability of it not experiencing cost overruns, etc., to arrive at this $50 million
figure.



Aleksandar Kojic

From: JoAnne Butler

Sent: April 8, 2011 8:49 AM

To: Manuela Moellenkamp

Cc: Deborah Langelaan

Subject: FW; TCE Matter - REVISED BOD Presentation ...
Attachments: 0GS_BOD_CM_20110406 v9.pptx

Importance: High

Please prepare four copies...thanks...

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario MS5H 1T1

416-969-6805 Tel.
416-969-6071 Fax.
joanne.butler@powerauthority.on.ca

----- Original Message-----

From: Michael Killeavy

Sent: Miércoles, 86 de Abril de 2011 @9:36 p.m.

To: JoAnne Butler

Cc: Deborah Langelaan

Subject: TCE Matter - REVISED BOD Presentation ....
Importance: High

Attached is the BOD presentation with a revised description of the TCE proposed contract
term.

Michael Killeavy, LL.B., - MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1660
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (Fax)

416-528-9788 (cell)

Michael.killeavy@powerauthority.on.ca
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April 6, 2011
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Status

2

OPA has made a counter-proposal to the TCE proposal
of 10 March 2011.

Colin and Alex Pourbaix of TCE spoke on the telephone
on 1 April. TCE rejected the OPA counter-proposal.

Colin sent Alex a follow up email asking for TCE to
specifically describe the issues it has with the OPA
counter-proposal. |

We will walit for specific feedback from TCE.

Privileged and Confidential - Prepared in Contemplation of Litigation ONTARIO

POWER AUTHORITY 1_/



OPA Counter-Proposal

TCE Proposal

OPA Counter-Proposal

Comiments

NRR
Net Revenue Requirement

$16,900/MW-month

$12,500/MW-month

NRR covers capital costs, financing working capital, returns, fixed
menthly payment over life of contract. Energy paid on a deemed
dispatch basis, this plant will operate less than 10% of the time.

Financing Assumptions

Unknown

Assumed 7,5% Cost of Equity, all
equity project.

TCE can finance/leverage how they want to increase NPV of
project.

Contract Term

20 Yeérs with option to extend for 10
years or 30 Years

25 Years

Precedent -~ Portlands Energy Centre has option for additional five
years on the 20-year term.

Contract Capacity

450 MW

500 MW

LTEP indicates need for peaking generation in KWCG; need at
least 450 MW of summer peaking capacity, average of 500 Mw
provides additional system flexibility and reduces NRR on per MW
basis.

Sunk Cost Treatment

Lump Sum Payment of $37mm

Amortize over 25 years — no returns

$37mm currently being audited by Ministry of Finance for
substantiation and reasonableness.

Gas/Electrical Interconnections

Payment in addition to the NRR

Payment in addition to the NRR

Precedent — Portlands Energy Centre , Halten Hills ,and NYR
Peaking Plant. Paid on a cost recovery basis, i.e. no opportunity to
charge an additional risk premium on top of active costs. TCE
estimate is $100mm, + 20%.

Capital Expenditures

Qur CAPEX based on independent review by our Technical Expert

(CAPEX) $540mm $400mm and published information on other similar generation facllities; had
proposed a target cost on CAPEX where increases/decreases are
shared.

Operationat Expenditures Little Visibility Reasonable TCE has given us limited insights into their operating expenses.

(OPEX)

We have used advice from our technical consuitant on reasonable
OPEX estimates.

Assistance/Protection from mitigating

We would approach Government to

Precedent — NYR Peaking Plant regulation enacted by the

Other Planning Act approvals risk prowde‘PIannlng Act approvals province.
exarption.
3 Privileged and Confidential - Prepared in Contemplation of Litigation
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Net Revenue Requirement
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PV of Annual Payments Based on NRR

OPA Contracts Evaluated Cost Comparison

mEvaluated Cost (COD$/MW) mEvaluated Connection Cost (CODS/MW)
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Portlands Oakville TCE Offer Feb 2011 York OPA Counter Mar
2011
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Development Risk Mitigation

Risk Description

Owner

Mitigation Strategies

Planning Act Approvals, e.g.,
Interim Control By-Law, Official Plan
Amendment, Zoning By-Law
Amendment, etc.

Ministry of Municipal Affairs and
Housing

Exempting regulation similar to that
which was done for YEC using s.
62.01(1) of the Act.

Development Charges Act charges
levied

Ministry of Municipal Affairs and
Housing

There is no power to exempt a
developer, but regulation can be passed
to influence the factors used.

Building Code Act Permits

Ministry of Municipal Affairs and
Housing

Exempting regulation can be enacted
under s. 34(19) of the Act.

Environmental Assessment Act
Environmental Screening Process

Ministry of the Environment

Exempting regulation under Part IV of
the Act.

Environmental Protection Act

Ministry of the Environment

Exempting regulation under s. 175.1(a)

Certificates of Approval of the Act and/or a regulation to issue a
C of Aunder s. 175.1(f) of the Act
6 Privilege_d and Confidential - Prepared in Contemplation of Litigation ONTARIO
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Development Risk Mitigation

Risk Description

Ontario Water Resources Act Approvals

Ministry of the Environment

Exempting regulation.

Ontario Energy Board Act Approvals,
e.g., leave to construct for a gas line or an
electricity transmission line

Ontario Energy Board

Exempting regulation under s. 127(1)(f) of
the Act can exempt a party from any
provisions of the Act.

Property Rights

There is no express statutory authority to
expropriate land for a generation facility.
Section 8(4) of the Ministry of Government
Services Act provides for expropriation for a
government-related agency. A regulation
under s. 20(d) of that same Act would be
required to make the OPA a government-
related agency

Municipal Act
Municipal By-Laws e.g., PM2.5 enacted
pursuantto s. 10 an s. 11 of the Act.

US EPA will not regulate PM2.5 until at
least 2013/2014. MOE has no intention of
regulating in Ontario. '

Ministry of Municipal Affairs and
Housing/Ministry of the
Environment

Section 451.1(1) allows for a regulation to
impose limits on municipal powers, however,
the regulation is deemed to be revoked after
18 months. Legislation might be required to
permanently override a municipal by-law.

Privileged and Confidential - Prepared in Contemplation of Litigation
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Development Risk Mitigation

Risk Description Owner Mitigation Strategies
First Nations — Duly to consult TCE/OPA/Government First Nations need to be consulted and
engaged in the development of the project

Privileged and Confidential - Prepared in Contemplation of Litigation ON IARIO
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Possible Outcomes

Response is Parties Settle
TCE Responds Acceptable and KWCG
Back to the ’ With/Without Peaking Plant

OPA Negotiation Development
Begins

OPA
Counter-
Proposal

TCE Does Not ‘ TCE gi:i?:uﬂ:av
Respond Commences corie

Litigation
9 Discussions
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OGS Contractis Noi: Terminated

10

It is likely that TCE will commence a lawsuit to recover its OGS sunk

costs and financial value of the contract. We may proceed to trial or
settle.

Litigation counsel has advised us that we likely will be liable for the
OGS sunk costs.

It is less certain that we would be liable for lost profits under the
contract and for any claimed residual value.

TCE will need to prove its damages vis-a-vis financial value of the
contract — this may be difficult for it to do.

ONTARIO

POWER AUTHORITY {_/
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OGS Contract is Terminated

* - We will enter into a substantive contract with TCE to develop and
operate the KWCG peaking plant.

+ We will get a full and final release on all OGS-related claims as part of
the settlement.

» The contract will likely have terms that are the same as, or similar to,
our existing gas-fired generation contracts, e.g., NYR Peaking Contract.

« This will include a termination right in favour of the OPA/TCE if a force
majeure persists for 2 years. TCE could terminate if the force majeure

persisted for more than a year. We would need to pay TCE for OGS if
this happened.

Privileged and Confidential — Prepared in Contemplation of Litigation ON IARIO
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Potential Litigation Timeline

Statement of ~ 2 Months

~7 Months

~ 8 Months

Claim Served ~ 2 years
on the OPA ' ’ l
i Parties
::;ti:zige complete Examination
Pleadings Affidavit of for Discovery
(Statement of Documents Trial
g;f:;‘ ceby Commences

Privileged and Confidential - Prepared in Contemplation of Litigation
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Aleksandar Kojic

From: Michae! Killeavy

Sent: April 6, 2011 9:36 PM

To: JoAnne Butler

Cc: Deborah Langelaan

Subject: TCE Matter - REVISED BOD Presentation ....
Attachments: OGS_BOD_CM_20110406 v9.pptx
Importance: High

Attached is the BOD presentation with a revised description of the TCE proposed contract
term.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority .

128 Adelaide St. West, Suite 1600
Torento, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca
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Winding Up of the Oakuville
Generating Station {(OGS) Contract

Board of Directors — For Information

April 6, 2011
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Status

* OPA has made a counter-proposal to the TCE proposal
of 10 March 2011.

« Colin and Alex Pourbaix of TCE spoke on the telephone
on 1 April. TCE rejected the OPA counter-proposal.

« Colin sent Alex a foliow up email asking for TCE to
specifically describe the issues it has with the OPA
counter-proposal.

« We will wait for specific feedback from TCE.

2 Privileged and Confidential - Prepared in Contemplation of Litigation ON I ARIO
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OPA Counter-Proposal

TCE Proposal

OPA Counter-Proposal

Comments

NRR
Net Revenue Reguirement

$16,900/MW-month

$12,500/MW-month

NRR covers capital costs, financing working capital, returns, fixed
monthly payment over life of contract. Energy paid on a deemed
dispatch basis, this plant will operate less than 10% of the time.

Financing Assumptions

Unknown

Assumed 7.5% Cost of Equity, all
equity project.

TCE can finance/leverage how they want to increase NPV of
project.

Contract Term

20 Years with option to extend for 10
years or 30 Years

25 Years

Precedent — Portlands Energy Centre has opfion for additional five
years on the 20-year term.

Contract Capacity

450 MW/

500 MW

LTEP indicates need for peaking generation in KWCG; need at
least 450 MW of summer peaking capacity, average of 500 MW
provides additional system flexibility and reduces NRR on per MW
basis.

Sunk Cost Treatment

Lump Sum Payment of $37mm

Amortize over 25 years — no retums

$37mm currently being audited by Ministry of Finance for
substantiation and reasonableness.

Gas/Electrical lnterconnections‘

Payment in addition to the NRR

Payment in addition to the NRR

Precedent — Portlands Energy Cenire , Halton Hills ,and NYR
Peaking Piant. Paid on a cost recovery basis, i.e. no opportunity to
charge an additional risk premium on top of active costs. TCE
estimate is $100mm, = 20%.

Capital Expenditures

Qur CAPEX based on independent review by our Technical Expert

$540mm $400mm and published information en ather similar generation facilities; had
{CAPEX) .
proposed a target cost on CAPEX where increases/decreases are
shared.
Operational Expenditures Litle Visibility Reasonable TCE has given us limited insights into their operating expenses.

{OPEX)

We have used advice from our technical consultant on reasonable
QPEX estimates.

Assistance/Protection from mitigating

We would approach Government to

Precedent = NYR Peaking Plant regufation enacted by the

Other Planning Act approvals risk prowdelPIannlng Act approvals province.
exemption.
3 Privileged and Confidential - Prepared in Contemplation of Litigation
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Net Revenue Requirement

NRR Comparison
20,000
18,750 A :
Fixed GD&M
17,500 - Interconnection
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PV of Annual Payments Based on NRR

OPA Contracts Evaluated Cost Comparison

m Evaluated Cost (COD$/MW) mEvaluated Connection Cost (CODS/MW)
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Development Risk Mitigation

Risk Déscription

Owner

Mitigation Strategies

Planning Act Approvals, e.g.,
Interim Control By-Law, Official Plan
Amendment, Zoning By-Law
Amendment, etc.

Ministry of Municipal Affairs and
Housing

Exempting regulation similar to that
which was done for YEC using s.
62.01(1) of the Act.

Development Charges Act charges
levied

Ministry of Municipal Affairs and
Housing

There is no power to exempt a
developer, but regulation can be passed
to influence the factors used.

Building Code Act Permits

Ministry of Municipal Affairs and
Housing

Exempting regulation can be enacted
under s. 34(19) of the Act.

Environmental Assessment Act
Environmental Screening Process

Ministry of the Environment

Exempting regulation under Part 1V of
the Act.

Environmental Protection Act

Ministry of the Environment

Exempting regulation under s. 175.1(a)

Certificates of Approval of the Act and/or a regulation to issue a
C of Aunder s. 175.1(f) of the Act
6 Privileged and Confidential — Prepared in Contemplation of Litigation ONTARIO
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Development Risk Mitigation

Risk Description

Owner

Mitigation Strategies

Ontario Water Resources Act Approvals

Ministry of the Environment

Exempting regulation.

Ontario Energy Board Act Approvals,
e.g.; leave to construct for a gas line or an
electricity transmission line

Ontario Energy Board

Exempting regulation under s. 127(1)(f) of
the Act can exempt a party from any
provisions of the Act,

Property Rights

There is no express statutory authority to
expropriate land for a generation facility.
Section 8(4) of the Ministry of Government
Services Act provides for expropriation for a
government-related agency. A regulation
under s. 20(d) of that same Act would be
required to make the OPA a government-
related agency

Municipal Act
Municipal By-Laws e.g., PM2.5 enacted
pursuant to s. 10 an s. 11 of the Act.

US EPA will not regulate PM2.5 until at
least 2013/2014. MOE has no intention of
regulating in Ontario.

Ministry of Municipal Affairs and
Housing/Ministry of the
Environment

Section 451.1(1) allows for a regulation to
impose limits on municipal powers, however,
the regulation is deemed to be revoked after
18 months. Legislation might be required to
permanently override a municipal by-law.

Privileged and Confidential — Prepared in Contemplation of Litigation
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Development Risk Mitigation

Risk Description Owner Mitigation Strategies
First Nations — Duty to consult TCE/OPA/Government First Nations need to be consulted and
engaged in the development of the project
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Possible Outcomes

Response is Parties Settle

TCE Responds Acceptable and KWCG

Back to the ’ With/Without ——b Peaking Plant

OPA Negotiation Development
Begins

OPA
Counter-
Proposal

Parties May

TCE Does Not ‘ l TCE Continue
/ Respond Commences ’ Settlement

Litigation
d Discussions

Privileged and Confidential - Prepared in Contemplation of Litigation ON IARIO
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OGS Contract is Not Terminated

.
« Itis likely that TCE will commence a lawsuit to recover its OGS sunk
costs and financial value of the contract. We may proceed to trial or
settle.

- Litigation counsel has advised us that we likely will be liable for the
OGS sunk costs.

» ltis less certain that we would be liable for lost profits under the
contract and for any claimed residual value.

« TCE will need to prove its damages vis-a-vis financial value of the
contract — this may be difficult for it to do.

ONTARIO 7

POWER AUTHORITY {_/
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OGS Contract is Terminated

«  We will enter into a substantive contract with TCE to develop and
operate the KWCG peaking plant.

~+ We will get a full and final release on all OGS-related claims as part of
the settlement.

» The contract will likely have terms that are the same as, or similar to,
our existing gas-fired generation contracts, e.g., NYR Peaking Contract.

« This will include a termination right in favour of the OPA/TCE if a force
majeure persists for 2 years. TCE could terminate if the force majeure

persisted for more than a year. We would need to pay TCE for OGS if
this happened.

1 Privileged and Confidential - Prepared in Contemplation of Litigation ON lARIo
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Potential Litigation Timeline
O

Statement of ~ 2 Months ~ 7 Months ~ 8 Months ~ 2 vear
Claim Served _ years
on the OPA | \ l
i Parties

:::ﬂ:.ige complete- Examination

Pleadings Affidavit of for Discovery

(Statement of Documents Trial

gf:fﬁ," ceby Commences
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Aleksandar Kojic

From: JoAnne Butler

Sent: April 8, 2011 11:43 AM

To: Michael Killeavy

Subject: RE: TCE Matter - Financial Model Explanation ...

Good stuff....one question...so we iterated from the 0GS $58 MM (Gene’s number)....where does
the 9% return on the replacement project come in??

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario MSH 1T1

416-969-6005 Tel.
416-969-6071 Fax.
joanne.butler@powerauthority.on.ca

----- Original Message-----

From: Michael Killeavy

Sent: Viernes, 98 de Abril de 20811 11:16 a.m.

To: Susan Kennedy; Smith, Elliot

Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan
Subject: TCE Matter - Financial Model Explanation ...
Importance: High

*#% PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***

Attached is a memorandum explaining how the financial model we used in the settlement
negotiations works.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority
120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1Tl
416-969-6288 (office)

416-969-6071 (fax)
416-520-9788 (cell)
Michael .killeavy@powerauthority.on.ca




Aleksandar Kojic

From: Michael Killeavy

Sent: April 8, 2011 11:45 AM

To: JoAnne Butler

Subject: Re: TCE Matter - Financial Model Explanation ...

IRR -~ with cashflows for $56M.

If you discount these cashflows at 9% you get an WPV of $8 - this is what IRR is.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1660
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

----- Original Message -----

From: JoAnne Butler

Sent: Friday, April 88, 2011 11:43 AM

To: Michael Killeavy

Subject: RE: TCE Matter - Financial Model Explanation ...

Good stuff....one question...so we iterated from the 0GS $58 MM (Gene's number}..

the 9% return on the replacement project come in??

JoAnne C. Butler
Vice President, Electriecity Resources
Ontario Power Authority

128 Adelaide Street West, Suite 1660
Toronto, Ontario M5H 1T1

416-969-6005 Tel.
416-969-6871 Fax.
joanne.butler@powerauthority.on.ca

————— Original Message-----

From; Michael Killeavy

Sent: Viernes, 68 de Abril de 2811 11:16 a.m.

To: Susan Kennedy; Smith, Elliot

Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan
Subject: TCE Matter - Financial Model Explanation ...
Importance: High

*¥% PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***

. .where does



Attached is a memorandum explaining how the financial model we used in the settlement
negotiations works.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

12¢ Adelaide St. West, Suite 1608
Toronto, Ontario, M5H 171
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca




Aleksandar Kojic

From: : Ivanoff, Paul [Plvanoff@osler.com]

Sent: April 14, 2011 5:17 PM

To: Michael Killeavy

Cc: Deborah Langelaan; JoAnne Butler, Michael Lyle; Susan Kennedy; Sebastianc, Rocco
Subject: RE: TCE Matter - Arbitration ....[Privileged and Confidential]

Michael,

Further to our discussion of this afternoon, below please find the text of a draft letter to
Alex Pourbaix from Colin regarding the arbitration.

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE
To: Mr. Alex Pourbaix

Dear Alex:

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada Energy Ltd.
(“TCE”) and Ontario Power Authority (the “OPA”) dated October 9, 2009 :

As you know, the Contract provides that any matter in issue between the parties as to their
rights under the Contract may be decided by arbitration in accordance with Section 16.2 of
the Contract. The OPA requests that the parties meet to discuss an arbitration of the dispute
between the parties and terms of reference of an arbitration. Please have your counsel
contact ours in this regard.

[Signed Colin Andersen]

Paul Ivanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE
pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

osler.com

----- Original -Message-----

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca]
Sent: Wednesday, April 13, 2011 4:58 PM

To: Ivanoff, Paul; Sebastiano, Rocco

Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy
Subject: TCE Matter - Arbitration ....

Paul/Rocco,

We are being asked to:



1. Prepare a formal letter to TCE requesting mediation in a formal way, which sets out the
reasons for mediation and where we think it might assist us. This will be a counsel to
counsel letter; and,

2. Prepare a Notice of Arbitration to TCE.
Can you please start work on this. We want to send the mediation letter tomorrow.
We would like to be in a position to serve the Notice. of Arbitration on Monday.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
116-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca
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This e-mail message is privileged, confidential and subject to copyright. Any unauthorized
use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et soumis & des droits d'auteur.
I1 est interdit de 1'utiliser ou de le divulguer sans autorisation.
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From: ivanoff, Paul [Pivanofi@osler.com]

Sent: April 14, 2011 7:54 PM

To: Michael Lyle; Susan Kennedy

Cc: JoAnne Butler; Michael Killeavy; Deborah Langelaan; Sebastianc, Rocco
Subject: OPA - TCE [Privileged and Confidential]

Attachments: OPA - TCE [Privileged and Confidential]
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This e-mail message is privileged, confidential and subject to copyright. Any unauthorized
use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et soumis a des droits d'auteur.
Il est interdit de 1'utiliser ou de le divulguer sans autorisation.
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‘Aleksandar Kojic

From:

Sent:

To:

Cc:

Subject:
Attachments:

Mike and Susan,

Ivanoff, Paul [Plvanoff@osler.com])

April 14, 2011 7:54 PM .
Michael Lyle; Susan Kennedy

JoAnne Butler; Michael Killeavy; Deborah Langelaan; Sebastiano, Rocco
OPA - TCE [Privileged and Confidential]

v3 Common Interest Privilege Agreement, OPA 20420450_3.DOC

Attached please find a draft Cooperation and Common Interest Privilege Agreement between the OPA and Her
Majesty the Queen in right of Ontario as represented by the Minister of Energy. Let me know if you have any
questions or would like to discuss.

Regards,

Paul

I

Paul lvanoff
Partner

416.862.4223 DIRECY
416.862.6666 FACSIMILE

pivanofi@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronte, Ontario, Canada MSX 1B8

I




Draft & Privileged

COOPERATION AND
COMMON INTEREST PRIVILEGE AGREEMENT

THIS AGREEMENT is effective as of the _ day of , 2011 (the “Effective
Date”). [NTD: Consider whether this Agreement should be backdated.]

BETWEEN:

ONTARIO POWER AUTHORITY
(“OP A”)

-and -

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS
REPRESENTED BY THE MINISTER OF ENERGY
(“ONTARIO”)

RECITALS:

A.

The OPA and TransCanada Energy Ltd. (“TCE”) entered into the Southwest GTA Clean
Energy Supply Contract dated as of October 9, 2009 (the “SWGTA Contract™).

The OPA and Ontario have concluded that, in connection with the threatened claims and
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues
could arise with respect to which they have common interests and joint or compatible
defences.

The OPA and Ontario have undertaken, and will undertake, factual, legal and other
research, and are of the opinion that it is in their best interest to exchange mformation
pool their individual work product and cooperate in a joint defence effort.

Cooperation in such a joint defence effort will necessarily involve the exchange of
confidential information as well as information which is otherwise privileged such as,
amongst others, solicitor/cient communication and/or communications made and
materials obtained or prepared in contemplation of litigation.

In light of their common interest, and the fact that litigation by TCE against the OPA and
Ontario is anticipated, OPA and Ontario wish to proceed cooperatively in the preparation
of joint or compatible defences, and by this Agreement seek to document their mutual
intention and agreement that neither OPA nor Ontario shall suffer any waiver or loss of
privilege as a result of disclosure to each other of their Privileged Information (as defined

LEGAL_1:20420450.3
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e,
below) or as a result of their cooperation in the preparation of positions, responses and

defences to the Claims (as defined below).

AGREEMENT

In consideration of the promises and the mutual covenants and agreements herein, the Parties
agree as follows:

DEFINITIONS

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings
set forth in this Section:
{a) “Claims” means any and all claims made or filed by TCE relating to, arising out

of, or in connection with the SWGTA Contract, and any and all subsequent
arbitration, mediation, or litigation that arises out of any and all such claims.

(b)  “Effective Date” means the effective date as defined above.

(c)  “Parties” means the OPA and Ontario and, for the purpose of giving effect to this
Agreement, includes their legal counsel, agents, consultants, experts and affiliates.

(@) “Privileged Information” means information and communications, whether
written or electronically recorded, in respect of the preparation of positions,
responses and defences to the Claims which are or would be otherwise in law
privileged and protected from disclosure or production to Third Parties made
between OPA (or its employees, legal counsel, agents, consultants, experts or any
other person or entity acting on OPA’s behalf) and Ontario (or its employees,
legal counsel, agents, consultants, experts or any other person or entity acting on
Ontario’s behalf), including but not limited to:

(i) information and communications contained in documents, memoranda,
correspondence, drafts, notes, reports, factual summaries, transcripts;

(ii)  communications between counsel, or counsel and clients including their
employees, consultants, board members or advisors;

(iii)  any joint or several interview of prospective witnesses, and summaries or
reports thereof;

@iv) any analyses, document binders, files, compilations or databases;

(v)  the sharing or exchange via any media, including but not limited to
electronic media;

(vi)  theories, impressions, analyses, legal research, or legal opinions;

(vil)  communications to and from experts, and documentation relating to or
setting out expert commentary and opinion; and

LEGAL_1:20420450.3
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(viii)  any other material, communications and information which would
otherwise be protected from disclosure to Third Parties.

()  “TCE” has the meaning defined in paragraph A of the Recitals,

® “Third Party” or “Third Parties” means any person or entity that is not, with
respect to either Party, any corporation, partnership, joint venture or other legal
entity that is a direct or indirect parent or subsidiary of such Party or that directly
or indirectly (i) owns or controls such Party, (ii) is owned or controlled by such
Party, or (iii) is under common ownership or control with such Party. For
purposes of this definition, “control” shall mean the power to direct the
management or policies of such entity, whether through the ownership of voting
securities, by contract, or otherwise, and, without limitation, Third Party includes
TCE, their employees, agents, counsel, subcontractors, consultants, experts, or
any other person or entity acting on TCE’s behalf.

COMMON INTEREST OF THE PARTIES

(¥R}

&

Lh

o

The Parties have a2 common, joint, and mutual interest in the defence of the Claims, wish
to cooperate with each other in respect of the defence of the Claims, and due to the
anticipated litigation with TCE, wish to share between them Privileged Information
without risk of prejudice to or of waiver in whole or in part of their respective privileges
and rights to hold such Privileged Information protected from disclosure.

The Parties are under no obligation to share Privileged Information. However, from time
to time, either Party (the “Disclosing Party™) in its sole discretion may choose to share
Privileged Information with the other Party (the “Receiving Party™).

To the extent that exchanges of Privileged Information have been made prior to entering
into this Agreement, it is the Parties” intention that all such exchanges be subject to the
terms of this Agreement as if they had occurred after the Effective Date.

The execution of this Agreement, the cooperation between the Parties in respect of the
defences to the Claims and the exchange of Privileged Information under this Agreement,
where the materials would otherwise be protected by law against disclosure by solicitor-
client (attorney client) privilege, litigation privilege, work product doctrine, without
prejudice privilege, or any other applicable rule of privilege or confidentiality:

(i)  are not intended to, do not and shall not constitute a waiver in whole or in
part in favour of any Third Party by either Party of any applicable
privilege or other rule of protection from disclosure; and

(if)  will not be asserted at any time by either Party as a waiver of any such
privilege or other rule of protection from disclosure.

Disclosure of Privileged Information by the Receiving Party to Third Parties without the
prior written consent of counsel] for the Disclosing Party is expressly prohibited, unless
the disclosure is ordered by a court of competent jurisdiction or is otherwise required by
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law. If disclosure of any Privileged Information is sought from a Receiving Party in any
arbitration, litigation or other legal proceedings, the Receiving Party [from whom
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest
extent possible, all applicable privileges, immunities and protections against disclosure,
and shall immediately provide written notice of such legal proceedings to the Disclosing
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged
Information without first providing the Disclosing Party a reasonable opportunity to
protect its interests before the applicable court or arbitral tribunal.

All of the Privileged Information shall be preserved as confidential and privileged both
prior to resolution of all outstanding Claims and thereafter, and shatl not be used for any
purpose other than the stated sole purpose of cooperation in the defence of the Claims.

Neither Party shall disclose to a Third Party the existence of this Agreement, nor its
terms, unless both Parties consent in writing or unless compelled by order of a court or
arbitral tribunal.

The Parties acknowledge and agree that their common interest in the defence of the
Claims and their intention that no waiver of privilege shall result from their exchange of
Privileged Information between them shall in no way be affected or deemed to be negated
in whole or in part by the existence now or in the future of any adversity between the
Parties relating to or arising out of the SWGTA Contract, whether in connection with the
Claims or otherwise, and that any such adversity shall not affect this Agreement.

COOPERATION

10.

The Parties shall cooperate in respect of the defence of the Claims, including providing
access to information, materials and employees as may be reasonably necessary from
time to time, as the case may be, provided that each of the Parties reserves the right to
determine what information will be shared and under what circumstances, and no
obligation or duty to share any such information is created by this Agreement.

WITHDRAWAL

11.

12.

13.

It is the intent of the Parties that this Agreement shall remain in effect until final
resolution of the Claims, either by litigation in a final, non-appealable judgment or
arbitral award or by a final negotiated settlement, whichever is later.

Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving
twenty (20) days advance written notice to the other Party, which 20 days is calculated
beginning on the day after the notice is received by a Party. For greater certainty,
withdrawal from this Agreement by a Party is not effective until the expiration of the 20
days’ notice period required by this provision.

Any withdrawal from this Agreement shall be prospective in effect only and the
withdrawing Party and any Privileged Information made available by or to the other Party
prior to that Party’s withdrawal shall continue to be governed by the terms of this
Agreement whether or not the Parties are, in any respect in relation to the SWGTA
Contract, adverse in interest,
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On or before the effective date of a withdrawal from this Agreement, the withdrawing
Party shall return to the Disclosing Party all Privileged Information received from the
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the
Receiving Party may destroy such copies in a secure manner, and confirm in writing to
the Disclosing Party that it has done so.

WAIVER OF CONFLICT OF INTEREST

15.

16.

The Parties agree that this Agreement and the sharing of Privileged Information between
them shall not be used as a basis for a motion to disqualify a Party’s counsel (including
for certainty the Party’s counsel’s law firm and any partner or associate thereof) after a
Party has withdrawn from this Agreement for any reason, including without limitation,
due to any conflict of interest which arises or becomes known to the withdrawing Party
after the Effective Date, adversity between the Parties or any other reason whatsoever
based on this Agreement or the cooperation and disclosure of Privileged Information
hereunder.

The Parties confirm that there is no and shall not be deemed to be any solicitor-client
relationship between counsel for the OPA and Ontario, nor any solicitor-client
relationship between counsel for Ontario and the OPA, as a result of any
communications, sharing of Privileged Information, cooperation or any other action taken
in furtherance of the Parties’ common interests or under and in reliance upon this
Agreement.

INJUNCTIVE RELIEF

17.

- The Receiving Party acknowledges that disclosure of any Privileged Information to Third

Parties in breach of this Agreement will cause the Disclosing Party to suffer irreparable
harm for which there is no adequate legal remedy. The Parties therefore agree that
immediate injunctive relief is an appropriate and necessary remedy for a breach or
threatened or anticipated breach of this Agreement.

NOTICE

18.

All notices and other communications between the Parties, unless otherwise specifically
provided, shall be in writing and deemed to have been duly given when delivered in
person or telecopied or delivered by overnight courier, with postage prepaid, addressed as
follows:

To:  Ontario Power Authority

Attention: Michael Lyle, General Counsel
120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1
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Tel. No.: (416) 969-6035
Fax No.: (416) 967-1947
E-Mail: michael.lyle@powerauthority.on.ca

To:  Her Majesty the Queen in Right of Ontario as Represented by the Minister
of Energy :
Attention: ®

GENERAL PROVISIONS

19.

20.

21.

22,

23.

24.

25.

26.

27.

This Agreement shall be construed in accordance with the laws of the Province of
Ontarioc and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario
with respect to any and all matters arising under this Agreement.

If any of the provisions of this Agreement or portions thereof should be determined to be
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of
the remaining provisions shall not in any way be affected or impaired thereby.

Any failure of any Party to enforce any of the provisions of this Agreement or to require
compliance with any of its terms at any time while this Agreement is in force shall in no
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a
waiver of the right of such Party thereafter to enforce any and each such provisions.

Nothing contained in or done further to this Agreement shall be deemed either expressly
or by implication to create a duty of loyalty between any counsel and anyone other than
the client of that counsel.

This Agreement contains the entire understanding of the Partics with respect to the
subject matter hereof. There are no other oral understandings, terms, or conditions and
neither Party has relied upon any representation, express or implied, not contained in this
Agreement,

No change, amendment, or modification of this Agreement shall be valid or binding upon
the Parties hereto unless such change, amendment, or modification is in writing and duly
executed by both Parties hereto.

The headings contained in this Agreement are for convenience and reference only and in
no way define, describe, extend, or limit the scope or intent of this Agreement or the
intent of any provision contained herein.

This Agreement shall enure to the benefit of and be binding upon the respective
successors and assigns of the Parties.

This Agreement may be signed in counterparts and by facsimile and all counterparts
together shall constitute the Agreement.
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first

set forth above.

LEGAL _1:20420450.3

ONTARIO POWER AUTHORITY

By:

Name:

Title:

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO AS REPRESENTED BY THE
MINISTER OF ENERGY

By:

Name;

Title:
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From: Susan Kennedy

Sent: Aprit 15, 2011 7:42 AM

To: JoAnne Butier

Cc: Michael Killeavy, Deborah Langelaan; Kristin Jenkins; Breit Baker; Michael Lyle; Colin
’ Andersen; Amir Shalaby

Subject: RE: Arbitration Slides

Privileged and Confidential (Solicitor and Client Privilege)

. This email contains privileged legal advice and should not be forwarded to parties outside of OPA. Please limit
internal circulation to “need to know” only.

Assuming the plan is to give the slides to, and leave the slides with, the Government, you may [for the purpose of
clarity/written record for their future reference] want to consider including some clarifying caveats (maybe footnote or
endnote style, so you don't clutter up the slide).

For example, clarify that the comparison slide between Arbitration and Litigation is based on the assumption of essentially
similar scope for both proceedings and/or on the assumption that "favorable” [or perhaps “acceptable™ terms of arbitration
were agreed between the parties.

To illustrate what I'm warrying about. semeone looking at the first slide without context might interpret the line itemn
“Favorable Terms of Reference” to mean "you will get favorable terms of reference with an arbitration and you won't with
a litigation™. It will be easy to lose the subtlety (which | appreciate’we are trying to address in the next slide) that you can
agree to scope the terms of reference with an arbitration but would/might only want to proceed with arbitration if you were,
in fact, able to agree to favorablefacceptable terms of reference.

Other subtleties, perhaps worth noting:

e re "Private Proposal®, as MK pointed out yesterday, private doesn't absolutely guarantee private forever, as there
is a possibility for appeal — which is to a court and if you get into an appeal process, what was private in the
arbitration will [likely] become a matter of public record in the appeal.

* Re “Government not part of pracess” — there is the possibility of separate litigation against Government.
(Arbitration does not technically preclude TCE from suing them in tort — whether, as a practical matter, they would
in fact do so if we were arbitrating is difficult fo predict). Also an MK catch from yesterday.

Slide 2, "Avoid Optics of “Money for Nothing” — think it needs to be an "N” in the Arbitration column (this is consistent with
what we are saying on Slide 3 in the second line under "Cons”).

Susan H. Kennedy
Director, Corporate/Commercial Law Group

From: JoAnne Butler

Sent: April 14, 2011 5:26 PM

To: Michae! Killeavy; Deborah Langelaan; Kristin Jenkins; Brett Baker; Susan Kennedy; Michael Lyle; Colin Andersen;
Amir Shalaby

Subject: Fw: Arbitration Slides

Fyi. Very rough draft from earlier meeting. We can noodle on it tonight and discuss at our morning meeting.
MK, if you think that there is value sending to Rocco/Paul then please do so.

1CB

From: Manuela Moellénkamp
Sent: Thursday, April 14, 2011 04:01 PM



To: JoAnne Butler
Subject: Arbitration Slides

Here you go. I'm going to stick around until 4:30 in case you need me to make changes or add other slides.

Manuela Moeflenkamp

Execuive Assistant to JoAnne Buler, Vice President, Electricity Resources
Ontario Pawer Authority

120 Adelaide Street West, Suite 1600

Toronto, ON M5H 1T1

Tet 416-969-6015

Fax: 416-969-6071

manuela.moellenkamp@powerauthority.on.ca

Please consider your environmental responsibility before printing this email.

This e-mail message and any files fransmitted with it are infended only for the named recipient(s) above and may contain
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are nof the infended
recipient(s), any disseminalion, distribution or copying of this e-mall message or any files transmitted with if is strictly
prohibited. If you have received this message in error, or are not the named recipieni(s), please nolify the sender
immediately and delete this e-mail message.
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From: JoAnne Butler

Sent: Aprit 15, 2011 7:47 AM

To: Susan Kennedy

Cc: Michae! Killeavy; Deborah Langelaan; Kristin Jenkins; Brett Baker; Michae! Lyle; Colin
Andersen; Amir Shalaby

Subject: Re: Arbitration Slides

Great comments, Susan and exactly the type of context we will be needing to provide later to the Gov. BTW, [ do not
plan on leaving anything with anyone. Only for discussion purposes.

JCB

From: Susan Kennedy

Sent: Friday, April 15, 2011 07:42 AM

To: JoAnne Butler

Cc: Michael Killeavy; Deborah Langelaan; Kristin Jenkins; Brett Baker; Michael Lyle; Colin Andersen; Amir Shalaby
Subject: RE: Arbitration Slides

Privileged and Confidential (Solicitor and Client Privilege)

This email contains privileged legal advice and should not be forwarded to parties cutside of OPA. Please limit
internal circulation to “need to know” only.

Assuming the plan is to give the slides to, and leave the slides with, the Government, you may [for the purpose of
clarity/written record for their future reference] want to censider including some clarifying caveats (maybe footnote or
endnote style, so you don't clutter up the slide).

For example, clarify that the comparison slide between Arbitration and Litigation is based on the assumption of essentially
similar scope for both proceedings and/or on the assumption that “favorable” [or perhaps “acceptable’] terms of arbitration
were agreed between the parties.

To illustrate what I'm worrying about. scmeone loaking at the first slide without context might interpret the line item
“Favarable Terms of Reference” to mean "you will get favorable terms of reference with an arbitration and you won't with
a litigation™. 1t will be easy to lose the subtlety (which | appreciate we are trying to address in the next slide) that you can
agree o scope the terms of reference with an arbitration but would/might only want to proceed with arbifration if you were,
in fact, able to agree to favorable/acceptable terms of reference.

Other subtleties, perhaps worth noting:

» re "Private Proposal’, as MK pointed out yesterday, private doesn't absolutely guarantee private forever, as there
is a possibility for appeal — which is o a court and if you get into an appeal process, what was private in the
arbitration will [likely] become a matter of public record in the appeal. )

= Re "Government not part of process” — there is the possibility of separate litigation against Government.
(Arbitration does not technically preclude TCE from suing them in tort — whether, as a practical matter, they would
in fact do so if we were arbitrating is difficult to predict). Also an MK catch from yesterday.

Slide 2, “Avoid Optics of "Money for Nothing” — think it needs to be an “N” in the Arbitration column (this is consistent with
what we are saying on Slide 3 in the second line under “Cons”).

Susan H. Kennedy
Director, Corporate/Commercial Law Group

From: JoAnne Butler
Sent: April 14, 2011 5:26 PM
To: Michael Killeavy; Deborah Langelaan; Kristin Jenkins; Brett Baker; Susan Kennedy; Michael Lyle; Colin Andersen;

1



Amir Shalaby
Subject: Fw: Arbiiration Slides

Fyi. Very rough draft from earlier meeting. We can noodle en it tonight and discuss at our morning meeting.
MK, if you think that there is value sending to Rocco/Paul then please do so.

ICB

From: Manuela Moellenkamp

Sent: Thursday, Aprit 14, 2011 04:01 PM
To: JoAnne Butler

Subject: Arbitration Slides

Here you go. I'm going to stick around until 4:30 in case you need me to make changes or add other slides.

Manuela Moellenkamp

Executive Assistant to JoAnne Butler, Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1690

Toronfo, ON M5H T4

Tel: 416-959-6015

Fax: 416-969-6071

manuela.moellenkamp@powerauthority.on.ca

Please consider your enviranmental responsibility before printing this email.

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain
information that is privileged, confidential and/or exempt from disclosure under applicable faw. If you are not the intended
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly
prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender
immediately and delefe this e-mail message.
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From: JoAnne Butler

Sent: April 14, 2011 9:32 AM

To: Colin Andersen Michael Lyle; Brett Baker; Krlstm Jenkins; Amir Shalaby
Cc: Michael Killeavy; Deborah Langelaan

Subject: FW: TCE Options

CONFIDENTIAL, PREPARED IN CONTEMPLATION QF LITIGATION
Another suggestion from Michael....z [ittle more complicated but certainly doable...
JCB

JoAnne C. Butler
Vice President, Eleciricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Teronto, Ontario M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax,
joanne butler@powerauthority.on.ca

From: Michael Killeavy

Sent: Jueves, 14 de Abril de 2011 09:24 a.m.
To: JoAnne Butler

Subject: Re: TCE Options

What about embedding an option to convert the SC plant to a CC plant at a certain point in time in the future?

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

From: JoAnne Butler

Sent: Thursday, April 14, 2011 09:19 AM

To: Colin Andersen; Michael Lyle; Brett Baker; Kristin Jenkins; Amir Shalaby
Cc: Michael Killeavy; Deborah Langelaan

Subject: TCE Options

CONFIDENTIAL, PREPARED IN CONTEMPLATION OF LITIGATION



On further reflecting on Einstein, 1 do believe that the option of using one smailer replacement project to counteract the
OGS plant will only lead to, in one way or another, some form of embarrassment for the OPA. For the sweetener
discussion, could we discuss further;

1) the other half of Portlands

2) per Amir, moving the 800 MW plant, as is, to a site that we help obtain with government assistance in the KWCG

area and let them get on with it.
Yes, | know that OPG may not ke it and it would be a change to the LTEPR but maybe we all have to swallow hard...
JCB
JoAnne C. Butler
Vice President, Electricity Resources

Ontario Power Authority

120 Adelaide Street West, Suite 1600
Teronto, Ontarioc MSH 1T1

416-969-6005 Tel.
416-969-6071 Fax.
oanne.butler@powerauthority.on.ca
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From: Michael Killeavy

Sent: April 14, 2011 9:32 AM

To: JoAnne Butier, Colin Andersen
Ce: Deborah Langelaan

Subject: RE: TCE Modelling

Aiso, their deal is effectively a 30-y deal — 20 y with an option in TCE’s favour to extend for an additional 10-y.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-959-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: JoAnne Butler

Sent: April 14, 2011 9:26 AM

To: Colin Andersen

Cc: Michael Killeavy; Deborah Langelaan
Subject: TCE Modelling

CONFIDENTIAL, PREPARED IN CONTEMPLATION OF LITIGATION

Colin, one thing that | wanted to clarify re. the graphs yesterday afternoon was that was done still using our $400 MM for
Capex. If we use the $540 MM as proposed by TCE, the NRR's will be significantly higher (I will ask Michagl to prepare
that companion slide). Also, the TCE deal as they want it includes a significant number of contractual top-ups (that we
have said no to as this point) that on an all-in basis, their NRR is really not $16,800 MW-month but is significantly higher
than $20,000 MW-month. Just fyi, if we are talking about “their deal".

JCB

JoAnne C. Butler
Vice President, Elecfricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toranta, Ontario M5H 1T

416-969-6005 Tel.
416-869-6071 Fax.
joanne.butler@powerauthority.on.ca
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From: Ivanoff, Paul [Plvanoff@osler.com)

Sent: April 14, 2011 10:53 AM

To: Michael Killeavy

Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy, Sebastiano, Rocco
Subject: RE: TCE Matter - Arbitration and Mediation [Privileged and Confidential]
Attachments: Letter to counsel for TCE 20447708_1.doc

Michael,

Attached for your review is a draft letter to counsel for TCE regarding mediation.

Regards,
Paul

Paul Ivanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE
pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 58, 1 First Canadian Place
Teronto, Ontario, Canada M5X 1B8

osler.com

----- Original Message-----

From; Michael Killeavy [mailto:Michael.Xilleavy@powerauthority.on.ca]
Sent: Wednesday, April 13, 2011 4:50 PM

Te: Ivanoff, Paul; Sebastiano, Rocco

Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy
Subject: TCE Matter - Arbitration ....

Paul/Rocco,

We are being asked to:

1. Prepare a formal letter to TCE requesting mediation in a formal way, which sets out the
reasons for mediation and where we think it might assist us. This will be a counsel to
counsel letter; and,

2. Prepare a Notice of Arbitration to TCE.

Can you please start work on this. We want to send the mediation letter tomorrow.

We would like to be in a position to serve the Notice of Arbitration on Monday.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.



Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)

Michael .killeavy@powerauthority.on.ca
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This e-mail message is privileged, confidential and subject to copyright. Any unauthorized
use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et soumis a des droits d'auteur.
I1 est interdit de 1'utiliser ou de le divulguer sans autorisation.

ke ok ok o e ol 3 3 ok ke ok s ok e sl ok e ke ok ok sk sk o ok ok 3 ke ok sk sk ok 3 ok 36 3 ofe o s sk s ok e e e ke o ok sk ok sk ok ok ok ok e ok o ok kel okokok ok ok



Osler, Hoskin & Harcourt LLP

Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 188
416.362.2111 MAIN

s16.562.666 sacamare OSLER

Toranlo April 14, 2011 Paul Ivanoff
Direct Dial: 416.862.4223
Montréal Plvanoff@osier.com

Our Matter Number: 1126205

Onava SENT BY FACSIMILE AND EMAIL
ooty PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE
ootk Mr. David Lever

McCarthy Tétrault

Box 48, Suite 5300

Toronto Dominion Bank Tower
Toronto, ON MS5K 1E6

Dear Sir:

Southwest GTA Clean Energy Supply Contract (the “Contfact”) between
TransCanada Energy Ltd. (“TCE”) and Ontario Power Authority (the “OPA”)
dated October 9, 2009

As you know, we are the solicitors for the OPA.

We have been provided with a copy of an email from Alex Pourbaix to Colin Andersen
of the OPA sent on April 13, 2011. Mr. Pourbaix’s email was in response fo Mr.
Andersen’s email sent on April 12, 2011, in which Mr. Andersen indicated his belief that
TCE and the OPA would benefit from entering into a mediation process in connection
with the differences between the parties respecting the Contract and the potential
development of a simple cycle natural gas-fired power generation project in the
Cambridge area.

Mr. Andersen’s request to Mr. Pourbaix was made in good faith and in an effort to work
together with TCE to negotiate the definitive form of an agreement in respect of the
development of a power generation project in the Cambridge area. As you know, the
parties entered into an MOU dated December 21, 2010, in which the parties identified
that they were working together co-operatively to identify other generation projects that
meet Ontario’s electricity system needs. The MOU contains obligations requiring both
TCE and the OPA to engage in good faith negotiations. In that regard, the MOU
expressly states that “[T]lhe OPA and TCE agree to work together in good faith to
negotiate the definitive form of an agreement (the “Definitive Agreement™) in respect of
the Potential Project, or an alternative project agreed to by the OPA and TCE.”

Draft

Mr. Andersen’s request that the parties continue their negotiations in a mediated process
is consistent with the parties’ express obligations under the MOU respecting good faith
negotiations. A mediated process would allow the parties to advance negotiations on

LEGAL_1:20447708.)
osler.com



Draft

OSLER

Page 2

certain key issues including those respecting CAPEX estimates and TCE’s alleged
damages. Rejecting, outright, the OPA’s proposal to continue negotiations in a mediated
process forecloses the parties from receiving the benefits of third party facilitation and is
inconsistent with TCE’s obligations under the MOU. We note that these obligations
continue through to June 30, 2011, as stated in the MOU.

Qur client expects that your client will meet its obligations under the MOU. The OPA is
hopeful that TCE, on reflection, will recognize the benefits of participating in
negotiations with the assistance of a mediator, and that TCE will take all steps necessary
to comply with its obligations relating to good faith negotiations as set forth in the MOU.
On behalf of the OPA, we would ask that your client reconsider its position respecting
mediation. The OPA is hopeful that your client’s reconsideration will result in an
agreement to promptly proceed with mediation to further the negotiations in this regard.

May we please hear from you at your earliest opportunity.

Yours very truly,

Paul Ivanoff

PIL:hi

c C. Andersen
M. Lyle
S. Kennedy
D. Langelaan

R. Sebastiano

LEGAL_1:20447708.1



Aleksandar Kojic

From: Kristin Jenkins

Sent: April 14, 2011 11:51 AM

To: Colin Andersen; Brett Baker; Michael Lyle; JoAnne Butler

Subject: FW: TCE-OGS Key Messages - Privileged and Confidential

Attachments: #20433686v2_LEGAL_1_ - TCE-OGS-Key Messages doc.doc; WSComparison_#

20433686v1_LEGAL_1_ - TCE-OGS-Key Messages doc-#20433686v2_LEGAL_1_ - TCE-
OGS-Key Messages doc.pdf

For discussion at 2:00 pm.

From: Susan Kennedy

Sent: April 14, 2011 10:59 AM

To: Kristin Jenkins :

Subject: FW: TCE-OGS Key Messages - Privileged and Confidential

Kristin,
Please see attached. My apologies for the delay, | only just saw this.

Susan H. Kennedy
Director, Corporate/Commercial Law Group

From: Ivanoiff, Paul [mailto:PIvanoff@osler.com]

Sent: April 12, 2011 11:19 AM

To: Susan Kennedy

Cc: Sebastiano, Rocco

Subject: RE: TCE-OGS Key Messages - Privileged and Confidential

Susan,

Attached is a revised draft of the Key Messages. Let me know if you would like to discuss.

Regards,
Paul

=

Paul Ivanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE
pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

[x]

From: Susan Kennedy [mailto:Susan.Kennedy@powerauthority.on.ca]
Sent: Tuesday, April 12, 2011 11:01 AM



To: Ivanoff, Paul
Subject: FW: TCE-OGS Key Messages

So, it would appear that the exact messages would/could be released [shows you how much | know] ...

Susan H. Kennedy
Director, Corporate/Commercial Law Group

From: Kristin Jenkins

Sent: April 12, 2011 10:30 AM

To: Susan Kennedy

Subject: Re: TCE-OGS Key Messages

Yes.

From: Susan Kennedy

Sent: Tuesday, April 12, 2011 09:55 AM
To: Kristin Jenkins

Cc: Michael Lyle :
Subject: RE: TCE-OGS Key Messages

Just so I'm clear, there is a possibility that they will be either issued In writing or verbally communicated exactly as written,
ie.:

Press Release:;

1. OPA and TCE have been unable to reach an agreement that OPA believes is in the best interest of
Ontario ratepayers.

2. While the provincial government announced the Oakville Generating Station would not proceed, this
current issue is a commercial dispute between OPA and TCE.

3. OPA does not believe it is reasonable or necessary for Ontario ratepayers to pay ($1 billion) to TCE as
compensation for the Oakville Generating Station.

4. OPA and TCE have a long standing, positive working relationship which has benefited rate payers
through the development and delivery of clean, cost effective power. TCE owns and operates Halton
Hills Generating Station, has 56% interest in Portlands Generating Station and is a major investor in
Bruce Power,

5. OPA’s preference continues to be a negotiated agreement that sees TCE developing another needed
generation project. This is why OPA has proposed mediation to TCE.

Sorry if I'm being obtuse but the details are important for the legal analysis.



Susan H. Kennedy
Director, Corporate/Commercial Law Group

From: Kristin Jenkins

Sent: April 12, 2011 9:28 AM

To: Kristin Jenkins; Susan Kennedy
Cc: Michael Lyle

Subject: RE: TCE-OGS Key Messages

No decision on whether they would simply be verbally communicated or issued as some kind of statement. Assume
both.

From: Kristin Jenkins

Sent: April 12, 2011 9:23 AM

To: Susan Kennedy

Cc: Michael Lyle

Subject: RE: TCE-OGS Key Messages

They are reactive key messages in the event TransCanada files notice and goes public

From: Susan Kennedy

Sent: April 12, 2011 9:21 AM

To: Kristin Jenkins

Cc: Michael Lyle

Subject: RE: TCE-OGS Key Messages

Litigation Privifege/Solicitor and Client Privilege
| understand from Mike that you were following up on these yesterday.

] just got off the phone with Paul lvanoff at Oslers. He was looking for context prior to providing a mark-up — by context,
the gquestion was, "What exactly is the purpose of the key messages. Are they something that gets released potentially in
a press release, etc.”

It was at that moment, | realized that [ wasn't completely sure exactly what the purpose of key messages was (at least
contextualized in the way Paul was doing so0). Here is what | told him [if] got it wrong, lef me know}:

1. Not released formally.

2. Provide a touch stone for framing other communication pleces — for example, actual press releases, responses to
questions, QA's, etc.

3. Form of “executive summary” for communication packages.

4. Touch stones for speakers (for example, Colin) fo keep in mind if dealing with the press. To assist in staying "on
message”. .

5. They often go to ME! as part of a communications package.

With the foregoing in mind, Paul will be providing a mark-up. His specific concerns were items #1 and #5 which reference
our attempts to reach/negotiate an agreement. On the premise that TCE would attempt use any available maferials
against us in litigation, his concern is that this frames the issue as, “well why would you try to negotiate, if you hadn't done
anything wrong.”

He will provide mark-up to try and convey a similar sentiment without the tacit admission of wrong-doing.

Susan H. Kennedy
Counsel
Director, Corporate/Commercial Law Group

From: Michael Lyle
Sent: April 11, 2011 4:52 PM



To: Susan Kennedy
Subject: Fw: TCE-OGS Key Messages

Have we heard back yet? Kl is wondering.

From: Michael Lyle

Sent: Monday, Aprit 11, 2011 12:50 PM
To: Susan Kennedy

Subject: Fw: TCE-OGS Key Messages

FYl. We should ensure lit counse! has no issues with this.

From: Kristin Jenkins

Sent: Monday, April 11, 2011 10:41 AM
To: Michael Lyle

Subject: TCE-OGS Key Messages

This e-mail message is privileged, confidential and subject to
copynght. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et
soumis & des droits d'auteur. |l est interdit de I'utiliser ou
de le divulguer sans autorisation.




PRIVILEGED AND CONFIDENTIAL

OPA Key Messages in event TCE Files Notice of Claim

1. TCE is claiming $1B from the OPA in connection with the Ministry’s cancellation of the
Oakville Generating Station, a gas-fired power plant which had been blocked by local by-
laws and deemed unnecessary by the Ministry.

2. While the provincial government announced the Oakville Generating Station would not
proceed, this current issue is a commercial dispute between OPA and TCE.

3. OPA believes that it is unreasonable for TCE to claim $1B against the Ontario ratepayers
in connection with the Oakville Generating Station.

4. OPA and TCE have a long standing, positive working relationship which has benefited
rate payers through the development and delivery of clean, cost effective power. TCE
owns and operates Halton Hills Generating Station, has 56% interest in Portlands
Generating Station and is a major investor in Bruce Power.

5. While it is the OPA’s policy not to comment on pending litigation, the OPA intends to

vigorously defend itself, and the interests of Ontario’s ratepayers, against the
allegations in the action.

LEGAL_1:20433686.2



EGED A IDENTIAL

OPA Key Messages in event TCE Files Notice of Claim

m’e&est—ef—@a&me—;atepayers— CE is clalmmg "g?lB from the OPA in connection wath the

Minist cancellation of the Oakville Generating Station. a gas-fired power plant which
had been blocked by local by-laws and deemed unnecessary by the Ministry.

2. While the provincial government announced the Oakville Generating Station would not
proceed, this current issue is a commercial dispute between OPA and TCE.

3. OPA dees-net-believeitisreasonable-ornecessaryforbelieves that it is unreasonable for

TCE to claim $1B against the Ontario ratepayers te-pay-($-billiente-TCEa5
compensationforin connection with the Oakville Generating Station.

4. OPA and TCE have a long standing, positive working relationship which has benefited rate
payers through the development and delivery of clean, cost effective power. TCE owns and
operates Halton Hills Generating Station, has 56% interest in Portlands Generating Station
and is a major investor in Bruce Power.

:FGE—Wh]IC it is the OPA’s gol:cl not to comment on gendmg llttgatmni the OPA intends
1o vigorously defend itseif, and the interests of Ontario’s ratepayers. against the allegations

in the action
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Aleksandar Kojic

From: JoAnne Butler

Sent: April 12, 2011 12:45 PM

To: Michael Killeavy; 'Ivanoff, Paul'; ‘Sebastiano, Rocco'; Susan Kennedy
Cc: Deborah Langelaan; Sarah Diehel; Kristin Jenkins; Brett Baker
Subject: RE: TCE Matter - REVISED DRAFT of the Mediation Email ...

OK by me...

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario MSH 1T1

416-969-6005 Tel.
416-069-6071 Fax.

joanne butler@powerauthority.on.ca

From: Michael Killeavy

Sent: Martes, 12 de Abril de 2011 12:18 p.m.

To: Ivanoff, Paul; Sebastiano, Rocco; Susan Kennedy

Cc: Deborah Langelaan; JoAnne Butler; Sarah Diebel; Kristin Jenkins; Brett Baker
Subject: TCE Matter - REVISED DRAFT of the Mediation Email ...

Importance: High

Paul/Rocco/Susan

| am just finished with my meeting with Colin. He requested a few changes. Here is my revised draft.

“After considering where OPA and TCE are at in our negotiations, | believe that we might benefit from having a third-
party facilitated discussion by jointly engaging the services of a mediator, particularly with respect to sharing
information and data. On this point, we would be able to share our information and datao with the mediatoron a
confidential basis. 1 am recommending this to assist in resolving our differences in a timely manner. If you agree
there is merit in entering into a mediation process, we would propose that OPA and TCE take steps to agree on a
mediator and proceed with scheduling a mediation session. Please let me know by next week whether TCE is
agreeable to mediation.”

Colin would like to send this out early this afternoon, so | would appreciate your comments as soon as possible.

Thanks,
Michael

Michae! Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontaric

M5H 1T1

416-969-6288



416-520-9788 (CELL)
416-967-1947 (FAX)



Aleksandar Kojic

From: Colin Andersen

Sent: April 12, 2011 2:35 PM

To: JoAnne Butler; Kristin Jenkins; Michael Lyle; Michael Killeavy
Subject: FW: Suggestion

As sent

Colin Andersen
Chief Executive Officer

Ontario Power Authority

120 Adelalde Street West, Suite 1600
Toronto, Ontaric M5H 171

T. 416 969 6399

F. 416 969 6380
colin.andersen@powerauthority.on.ca
www.powerauthority.on.ca

Please consider your environmental responsibility before printing this email

From: Colin Andersen

Sent: Tuesday, April 12, 2011 2:35 PM

To: Alex Pourbaix (alex pourbaix@transcanada.com)
Subject: Suggestion

"PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE”

Hi Alex

After considering where OPA and TCE are at in our negotiations, | believe that we might benefit from having a third-
party facilitated discussion by jointly engaging the services of a mediator. In a mediation, we would be able to share
infarmation and data with each other and/or the mediator on a confidential and without prejudice basis. { am
recemmending this to assist in resolving our differences in a timely manner. If you agree there is merit in entering into
a mediation process, we would propose that OPA and TCE take steps to agree on a mediator and proceed with
scheduling a mediation session.  Please let me know whether TCE is agreeable to mediation.

Colin.

Colin Andersen
Chief Executive Officer

QOntario Power Authority

120 Adelaide Street West, Suite 1600
Toranto, Ontario M5H 1T1

T. 416 969 6399

F. 416 969 6380
colin.andersen@powerautharify.on.ca
www.powerauthority.on.ca

Please consider your environmental responsibility before printing this email



Aleksandar Kojic

From: Michael Lyle )

Sent: April 13, 2011 5:12 PM

To: 'RSebastiano@osler.com'; Michael Killeavy; 'Plvancff@osler.com'
Cc: ' Deborah Langelaan; JoAnne Butler; Susan Kennedy

Subject: Re: TCE Matter - Arbitration ....

Read Michael's e-mail. In the after meeting we just had, we discussed this issue and the
thinking is that we want to draft the terms of reference broadly enough to encompass all of
the arguments that could arise in litigation before the courts related to the exclusion of
damages in the contract and the challenges the project would have faced to get through all of
the regulatory hurdles. We do not anticipate that TCE will accept arbitration.

----- Original Message -----

From: Sebastiano, Rocco [mailto:RSebastiano@osler.com]

Sent: Wednesday, April 13, 2011 85:85 PM

To: Michael Killeavy; Ivanoff, Paul <PIvanoff@osler.com>

Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy
Subject: RE: TCE Matfer - Arbitration ....

Has there been any further thought given to what the terms of reference should be for the

. arbitration? As we discussed on Monday, we need to make sure that we don't inadvertently end
up in an arbitration where the arbitrator can simply make a monetary award as compensation
for the mutual termination of the contract.

Thanks, Rocco

————— Original Message-----

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca]
Sent: Wednesday, April 13, 2011 4:50 PM

To: Ivanoff, Paul; Sebastiano, Rocco

Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy
Subject: TCE Matter - Arbitration ....

Paul/Rocco,

We are being asked to:

1. Prepare a formal letter to TCE reguesting mediation in a formal way, which sets out the
reasons for mediation and where we think it might assist us. This will be a counsel tc
counsel letter; and,

2. Prepare a Notice of Arbitration to TCE.

Can you please start work on this. We want to send the mediation letter tomorrow.

We would like to be in a position to serve the Notice of Arbitration on Monday.
Michael

Michael Killeavy, LL.B., MBA, P.Eng.

Director, Contract Management

Ontario Power Authority
120 Adelaide S5t. West, Suite 1600



Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (Fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca
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This e-mail message'is privileged, confidential and subject to copyright. Any unauthorized
use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et soumis 3 des droits d'auteur.
I1 est interdit de l'utiliser ou de le divulguer sans autorisation.
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Aleksandar Kojic

From: Michael Killeavy ,
Sent: April 14, 2011 9:24 AM
To: JoAnne Butler

Subject: Re: TCE Options

What about embedding an option to convert the SC plant to a CC plant at a certain point in time in the future?

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 {office)

416-969-6071 (fax)

416-520-9788 {cell)

Michael.killeayy @powerauthority.on.ca

From: JoAnne Butler

Sent: Thursday, April 14, 2011 09:19 AM

To: Colin Andersen; Michael Lyle; Brett Baker; Kristin Jenkins; Amir Shalaby
Cc: Michael Killeavy; Deborah Langelaan

Subject: TCE Options

CONFIDENTIAL, PREPARED IN CONTEMPLATION OF LITIGATICN

On further reflecting on Einstein, | do believe that the option of using one smaller replacement project to counteract the
OGS plant will only lead to, in one way or ancther, some form of embarrassment for the OPA. For the sweetener
discussion, could we discuss further:

1} the other half of Portlands

2} per Amir, moving the 800 MW plant, as is, to a site that we help obiain with government assistance in the KWCG

area and let them get on with it.

Yes, | know that OPG may not like it and it would be a change to the LTEP but maybe we all have to swallow hard...
JCB

JoAnne C. Butler
Vice President, Electricity Rescurces
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T1

416-962-6005 Tel.
416-969-6071 Fax.
joanne.butler@powerauthority.on.ca



Aleksandar Kojic

From: JoAnne Butler

Sent: April 14, 2011 9:26 AM

To: Colin Andersen

Cc: Michael Killeavy; Deborah Langelaan

Subject: TCE Modelling

CONFIDENTIAL, PREPARED IN CONTEMPLATION OF LITIGATION

Colin, one thing that | wanted to clarify re. the graphs yesterday afterncon was that was done still using our $400 MM for
Capex. If we use the $540 MM as proposed by TCE, the NRR's will be significantly higher (I will ask Michael to prepare
that companion slide). Also, the TCE deal as they want it includes-a significant number of contractual top-ups {that we
have said no to as this point) that on an all-in basis, their NRR is really not $16,900 MW-month but is significantly higher
than $20,000 MW-month. Just fyi, if we are talking about “their deal”.

JCB

JoAnne C. Butler
Vice President, Eleciricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M&H 1T1

416-969-6005 Tel.
416-969-6071 Fax.
joanne.butler@powerauthority.on.ca



Aleksandar Kojic

From: Deborzh Langelaan

Sent: February 1, 20111 10:02 AM

To: Colin Andersen

Cc: JoAnne Butler; Michael Killeavy; [rene Mauricette
Coalin;

| wanted to provide you an update of OGS before your call with Alex this morning.

As you know the suspension of the MPS contract for the gas turbines expired yesterday. Although the OPA's strategy
was to have TCE extend the suspension for another month TCE released the MPS contract from suspension and directed
them to commence work on converting the turbines to Fast Start, but delayed any decisions on the additional scope of
work required for simple cycle operation at the Cambridge project (the cooling system and stacks). Itis TCE's opinion
that if the plant were not to proceed, the Fast Start conversion will increase the marketability of the turbines for reuse or
resale.

OPA’s Counsei feels this is a reasoned approach by TCE and is a good result for the OPA. [t ramps up the pressure on
TCE to get the Implementation Agreement in place, as they do not have a “Reliance Letter” supporting their decision to
proceed with the Revised Fast Start Option.

Deb

Deborah Langelaan | Manager, Natural Gas Projects|OPA |
Suite 1600 - 120 Adelaide St. W. | Toronto, ON MSH 1T1 |



Aleksandar Kojic

From; JoAnne Butler

Sent: ’ January 26, 2011 3:32 PM

To: Michael Killeavy; Deborah Langelaan

.Subject: RE: Request for description of 'suspension and delayed delivery'

| also want to say that we have no intention of giving any value over and above the twenty year contract term?? Which
needs to be concluded before we lift suspension...

JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontaric M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.
joanne.butler@powerauthority.on.ca

From: Michael Killeavy

Sent: Miércoles, 26 de Enero de 2011 03:31 p.m.

To: JoAnne Butler; Deborah Langelaan

Subject: Re: Request for description of 'suspension and delayed delivery'

OK, ! understand. The messages will bg:

1. We know nothing of any express financial commitment to be included into the deal. TCE needs to g0 to the guys that
allegedly made this deal to get instructions in writing to the OPA;

2. No lifting of the suspension until #1 is sorted out;

3. No more talks on the implementation Agreement until #1 is sorted - thursday afternoon's meeting is cancelled for the
time being. :

Michael Killeavy, LL.B., MBA, P.Eng.

Director, Contract Management

Ontario Power Authority

120 Adelaide St. West, Sujte 1600

Toronto, Ontario, M5H 1T1

416-969-6288 (office)

416-969-6071 (fax)

 416-520-9788 (cell)
Michael.killeavy@powerautherity.on.ca

From: JoAnne Butler
Sent: Wednesday, January 26, 2011 03:24 PM
To: Deborah Langelaan; Michael Killeavy



Subject: FW: Request for description of 'suspension and delayed delivery'

This is the best that | can do for timing given my schedule...if it is tonight, | will follow what we talked about foday and if
not, we can gather in my office tomorrow morning....] will keep you posted...

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelalde Street West, Suite 1600
Toronto, Ontaric M5H 171

416-969-6005 Tel.
416-969-6071 Fax.

joanne.butler@powerauthority.on.ca

From: JoAnne Butler

Sent: Miércoles, 26 de Enero de 2011 03:23 p.m,

To: Terry Bennett'

Subject: RE: Request for description of 'suspension and delayed delivery'

Terry,
1 can call you tonight....say after eight pm...or tomorrow morning at nine... what works best for you??
JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Torento, Ontario MSH 1T1

416-969-6005 Tel.
416-969-6071 Fax.
joanne butler@powerauthority.on.ca

From: Terry Bennett [mailto:terry_bennett@transcanada.com]

Sent: Miércoles, 26 de Enero de 2011 01:51 p.m.

To: JoAnne Butler

Subject: Re: Request for description of 'suspension and delayed delivery'

Actually, can we push this to around 4? I've been pulled into something as well this afternoon and won't get out undil
then.

From: JoAnne Butler [mailto:joanne.butler@powerauthority.on.ca]

Sent: Wednesday, January 26, 2011 11:47 AM

To: Terry Bennett

Subject: RE: Request for description of ‘suspension and delayed delivery'

Terry, | might be a little late now....rush meeting...| will keep you posted....
JoAnne C. Butler

Vice President, Electricity Resources

Ontario Power Authority

120 Adelaide Street West, Suite 1600



Toronig, Ontario M5H 1T1

416-969-6005 Tel,
416-969-6071 Fax.
joanne.butler@powerauthority.on.ca

From: Terry Bennett [mailto:terry_bennett@transcanada.com]

Sent: Miércoles, 26 de Enero de 2011 01:08 p.m.

To: JoAnne Butler

Subject: Re: Request for description of ‘suspension and delayed delivery'

Ok. 2:10 works for me, Talk to you then,

From: JoAnne Butler [mailto:joanne.butler@powerauthority.on.ca]

Sent: Wednesday, January 26, 2011 11:05 AM

To: Terry Bennett

Subject: RE: Request for description of 'suspension and delayed delivery'

Terry, | have been in meetings all morning and just rushing off to another one. Let's hold the call with MPS until you and |
have a call about what took place at the end of yesterday's meeting. Are you around about 2:10 PM and | will give you a
call to discuss? Thanks...

JCB
JoAnne C. Butfer

Vice President, Electricity Resources
Ontaric Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontaric M5H 1T1

416-969-6005 Tel.
416-869-6071 Fax.
joanne.butler@powerauthority.on.ca

From: Terry Bennett [mailto:terry_bennett@transcanada.com]

Sent: Miércoles, 26 de Enero de 2011 11:14 a.m.

To: JoAnne Butler

Subject: FW: Request for description of 'suspension and delayed delivery’
Importance: High -

Good morning JoAnne.
Please see below for MPS's explanation of the makeup of the Suspension and Delay amount they quoted earlier.

Please let me know if you would like to talk to MPS directly to get a bit more color. They have suggested a 2 pm call
with you, me and Terri if required. Bill Newsom will be on the phone for MPS, .
Also, see the second paragraph of Terr?’s note to MPS below. | can't recall whether we actually dealt with this in our
meeting yesterday or not. In any event, this explains why the large shift in the FS conversion start from MPS’s November
email to their quote from last week.

Regards,

Terry




From: Terri Steeves

Sent: Wednesday, January 26, 2011 8:24 AM

To: Terry Bennett; John Mikkelsen; Geoff Murray

Subject: Fw: Request for description of ‘suspensien and delayed delivery

I'll still see if Bill will talk to JoAnne for a few minutes today.

Terri

From: KNamba@mpshg.com [mailte:KNamba@mpshq.com]

Sent: Tuesday, January 25, 2011 08:27 PM

To: Terri Steeves

Cc: Bill.Newsom@mpshg.com <Bill.Newsom@mpshg.com>; KNamba@mpshg.com <KNamba@mpshdg.com:;
Phil.Prigge@mpshg.com <Phil.Prigge@mpshqg.com>; Bill Small; sueki@mpshqg.com <suek|@mpshq com>>
Subject: Re: Reqguest for description of 'suspension and delayed delivery’

Terri-san,

The bucket for suspension and delivery delay includes not only storage, handling and inspection of components but also
escalation of manufacturing costs due to deferred manufacturing schedule based on new shipping schedule. Since we
did not investigate the cost impacts from delivery schedule change and suspension separately, it is difficuit for us to split
them into "suspension and delay delivery. In addition to above, this bucket also includes payment interests caused by
deferred payment schedule shown in the budgetary commercial proposal submitted on December 16, 2010,

This is what we can explain as of now but if you need any clarification or guestion in above explanation, please let us
know,

Best regards,

Namba (MPS)
Terri Steeves <terri_steeves@transcanada.com> To "Newsom, Bill" <Bill Newsom@mpshg.com>
cc Bill Small <william_small@transcanada.com>, <KNamba@mpshg.com>,
2011/01/25 15:24 . <Phil.Prigge@iripshq.com>
Subject Request for description of 'suspension and delayed delivery'
Bill,

A resent request has come from the OPA, asking if MPS can provide a description of what is included in the
“suspension/delayed delivery” bucket, as well, if possible, a rationale for not splitting the bucket into ‘suspension’ and
‘delay delivery’. | believe the source of the questions comes from the size of the bucket, which OPA was not expecting. |
have already relayed my understanding of what's included; suspension and delay delivery costs for all subcontractors,
storage and handling costs for 18 months delay in delivery.

Just for your information, a question was also asked by the OPA regarding why fast start conversion cost was $15 million
in November and was only $3 million in January. As discussed with MPS in late November (at our technical meeting), the
original estimate included the increase in scope for the two stacks, as well as the fast start conversion. This explanation
was provided to the OPA.

OPA {JoAnne Butler) would like to have a brief conference call with MPS (yourself) and TransCanada (myself and Terry
Bennett), tomorrow — with a time to bé confirmed — to make this request for a description. | believe they have sufficient
description for the over two buckets from the technical proposal which MPS already provided.
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I'll calt you to discuss.

Terri

Q TransCanada vancouver 2019

in Brusiress te doliver

QFFICTA] SUPPLIER

Terri Steeves, Project Manager
TransCanada

450 - 1st Street S.W.

Calgary, AB T2P 5H1

Phone: 403.920,2054

Cell: 403.923.4285

This electronic message and any attached documents are intended only for the named addressee(s). This
communication from TransCanada may contain information that is privileged, confidential or otherwise
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization.
If you have received this message in error, please notify the sender immediately and delete the original
message. Thank you.

This electronic message and any attached documents are intended only for the named addressee(s). This
communication from TransCanada may contain information that is privileged, confidential or otherwise
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization.
If you have received this message in error, please notify the sender immediately and delete the original
message. Thank you.

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination,
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error,
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message.

This electronic message and any attached documents are intended only for the named addressee(s). This
communication from TransCanada may contain information that is privileged, confidential or otherwise
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization.
If you have received this message in error, please notify the sender immediately and delete the original
message. Thank you.

This electronic message and any attached documents are intended only for the named addressee(s). This
communication from TransCanada may contain information that is privileged, confidential or otherwise
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization.
If you have received this message in error, please notify the sender immediately and delete the original
message. Thank you. :



Aleksandar Kojic

From: JoAnne Butler

Sent: January 27, 2011 8:08 AM

To: Michael Killeavy

Subject: _ Re: Tomorrow Scheduled Mtg with TCE ...

In an earlier email, you called this rationale as an "aside" leading me to believe that you
had other motives for cancelling your attendance. Just want to talk about that a bit more...

Jce

----- Original Message -----

From: Michael Killeavy

Sent: Thursday, January 27, 2011 85:50 AM

To: JoAnne Butler

Cc: Deborah Langelaan

Subject: Re: Tomorrow Scheduled Mtg with TCE ..

We have nothing to talk about with TCE until we get the missing exhibits. We've turned
arcund comments on the first draft of the Implementation Agreement in a day - that was
Tuesday’s second meeting.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1620
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)

Michael.killeavy@powerauthority.on.ca

----- Original Message -----
_ From: JoAnne Butler
Sent: Thursday, January 27, 2011 05:47 AM
To: Michael Killeavy
Cc: Deborah Langelaan
Subject: Re: Tomorrow Scheduled Mtg with TCE ....

I am not sure if we need to go that far. If MPS does not let TCE extend the suspension oh
Monday and they cancel the turbine order, we will need to show that we have acted in good
faith in front of government. Cancelling the turbines will not be what gov wants. That will
cause a huge amount of problems. Anyway in the interim it will be escalated way beyond our
paygrades.

We can talk about strategy later.
JjcB

----- Original Message -----
From: Michael Killeavy

Sent: Wednesday, January 26, 20611 65 21 PM
To: JoAnne Butler



Cc: Deborah Langelaan
Subject: Tomorrow Scheduled Mig with TCE ....

Just so you know for tonight's call we've both declined tomerrow's regularly scheduled
meeting with TCE. :

As an aside, we've really nothing to discuss since TCE has not provided us with the missing
exhibits to the Implementation Agreement, which were promised for Monday night/Tuesday.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide S5t. West, Suite 1660
Toronto, Ontario, M5H 1Tl
"416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)

Michael . killeavyf@powerauthority.on.ca



Aleksandar Kojic

From: JoAnne Butler -

Sent: January 27, 2011 11:48 AM

To: Michael Killeavy

Subject: Fw: Request for description of 'suspension and delayed delivery'

Deb, should be at the bottom of this long back and forth...

From: Michael Kileavy

Sent: Wednesday, January 26, 2011 03:34 PM

To: JoAnne Butler; Deborah Langelaan

Subject: Re: Request for description of 'suspension and delayed delivery’

Yes. In the absence of an express, written instruction to the contrary, we intend to base negotiations on the financial
value of the contract on the 20 year term. Period.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

From: JoAnne Butler

Sent: Wednesday, January 26, 2011 03:32 PM

To: Michael Killeavy; Deborah Langelaan

Subject: RE: Request for description of 'suspension and delayed delivery'

| also want to say that we have no intention of giving any value over and above the twenty year contract term?? Which
needs to be concluded before we lift suspension...

JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontaric M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax,
joanne. butler@powerauthority.on.ca

From: Michael Killeavy
Sent: Miércoles, 26 de Enero de 2011 03:31 p.m.



To: JoAnne Butler; Deborah Langelaan
Subject: Re: Request for description of 'suspension and delayed delivery’

OK, | understand. The messages will be:

1. We know nothing of any express finrancial commitment to be included into the deal. TCE needs to go to the guys that
allegedly made this deal to get instructions in writing to the OPA;

2. No lifting of the suspension until #1 is sorted out;

3. No more talks on the Implerhentation Agreement until #1 is sorted - thursday afternoon’s meeting is cancelled for the
time being.

Michael Killeavy, LL.B., MBA, P.Eng. .
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 {cell)
Michael.killeavy@powerauthority.on.ca

From: JoAnne Butler

Sent: Wednesday, January 26, 2011 03:24 PM

To: Deborah Langelaan; Michael Killeavy

Subject: FW: Request for description of ‘suspension and delayed delivery’

This is the best that | can do for timing given my schedule...if it is tonight, | will follow what we talked about today and if
not, we can gather in my office tomorrow morning....I will keep you posted...

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.

joanne.butler@powerauthority.on.ca

From: JoAnne Butler

Sent: Miércoles, 26 de Enero de 2011 03:23 p.m,

To: Terry Bennett'

Subject: RE: Request for description of ‘suspension and delayed delivery'

Terry,
! can call you tonight... .say after eight pm...or tomorrow morning at nine....what works best for you??

JCB



JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontarioc MSH 1T1

416-969-6005 Tel.
416-969-6071 Fax.

joanne.butler@powerautherity.on.ca

From: Terry Bennett [mailto:terry_bennett@transcanada.com]

Sent: Miércoles, 26 de Enero de 2011 01:51 p.m.

To: JoAnne Butler

Subject: Re: Request for description of ‘suspension and delayed delivery'

Actually, can we push this to around 47 I've been pulled into something as well this afternoon and wan't get out until
then.

From: JoAnne Butler [mailto:joanne.butler@powerauthority.on.ca]

Sent: Wednesday, January 26, 2011 11:47 AM

To: Terry Bennett -

Subject: RE: Request for description of 'suspension and delayed delivery'

Terry, | might be a little late now....rush meeting...| will keep you posted....

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.
joanne butler@powerauthority.on.ca

From: Terry Bennett [mailto:terry_bennett@transcanada.com]

Sent: Miércoles, 26 de Enero de 2011 01:08 p.m.

To: JoAnne Butler :

Subject: Re: Request for description of 'suspension and delayed delivery'

Ok. 2:10 works for me. Talk to you then.

From: JoAnne Butler [mailto: joanne.butler@powerauthority.on.caj

Sent: Wednesday, January 26, 2011 11:05 AM

To: Terry Bennett

Subject: RE: Request for description of 'suspension and delayed delivery'

Terry, | have been in meetings all morning and just rushing off to ancther one. Let's hold the call with MPS until you and |
have a call about what tock place at the end cof yesterday's meeting. Are you around about 2:10 PM and | will give you a
call o discuss? Thanks...

JCB



JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontarioc M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.
Joanne butler@powerauthority.on.ca

From: Terry Bennett [mailto:terry_bennett@transcanada.com]

Sent; Miércoles, 26 de Enero de 2011 11:14 a.m.

To:! JoAnne Butler

Subject: FW: Request for descnptlon of "suspension and delayed dellvery
Importance: High

Good morning JoAnne.
Please see below for MPS's explanation of the makeup of the Suspension and Delay amount they quoted earlier.

Please let me know if you would like fo talk to MPS directly to get a bit more color, They have suggested a 2 pm call
with you, me and Terri if required. Bill Newsom will be on the phone for MPS,
Also, see the second paragraph of Terri's note to MPS below. | can'i recall whether we actually dealt with this in our
meeting yesterday or not. In any event, this explains why the large shift in the FS conversion start from MPS’s November
email to their quote from.last week.
Regards,

Terry

From: Terri Steeves

Sent: Wednesday, January 26, 2011 8:24 AM

To: Terry Bennett; John Mikkelsen; Geoff Murray

Subject: Fw: Request for description of 'suspension and delayed delivery'

I'll still see if Bill will talk to JoAnne for a few minutes today.

Terri

From: KNamba@mpshg.com [mailto:KNamba@mpshq.com]

Sent: Tuesday, January 25, 2011 08:27 PM

To: Terri Steeves

Cc: Bill.Newsom@mpshq.com <Bill. Newsom@mpshq.com>; KNamba@mpshg.com <KNamha@mpshq.com>;
Phil.Prigge@mpshq.com <Phil.Prigge@mpshg.com>; Bill Small; sueki@mpshqg.com <sueki@mpshq.com:>
Subject: Re: Request for description of ‘suspension and delayed delivery'

Terri-san,

The bucket for suspension and delivery delay includes not only storage, handling and inspection of components but also
escalation of manufacturing costs due to deferred manufacturing schedule based on new shipping schedule. Since we
did not investigate the cost impacts from delivery schedule change and suspension separately, it is difficult for us to split
them into "suspension and delay delivery. In addition to above, this bucket also includes payment interests caused by
deferred payment schedule shown in the budgetary commercial proposal submitted on December 16, 2010.

This is what we can explain as of now but if you need any clarification or question in above explanation, please let us
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know.
Best regards,

Namba (MPS)

Terri Steeves <terri_steeves@transcanada.com> To “Newsom, Bill" <Bilt. Newsom@mpshg.com>
cc Bill Small <william_smali@transcanada.com>, <KNamba@mpshq.comz>,
2011/01/25 15:24 <Phil.Prigge@mpshg.com>

Subject Reguest for description of 'suspension and delayed delivery'

Bill,

A resent request has come from the OPA, asking if MPS can provide a description of what i$ included in the
“suspension/delayed delivery” bucket, as well, if possible, a rationale for not splitting the bucket into ‘suspension’ and
‘delay delivery'. | believe the source of the questions comes from the size of the bucket, which OPA was not expecting.
have already relayed my understanding of what's included; suspension and delay delivery costs for all subcontractors,
storage and handling costs for 18 months delay in delivery. '

Just for your information, a question was also asked by the OPA regarding why fast start conversion cost was $15 million
in November and was only $3 million in January. As discussed with MPS in late November (at our technical meeting), the
original estimate included the increase in scope for the two stacks, as well as the fast start conversion. This explanation
was provided to the OPA. '

OPA (JoAnne Butler) would like to have a brief conference call with MPS (yourself) and TransCanada (myself and Terry
Bennett), tomorrow — with a time to be confirmed — to make this request for & description. | believe they have sufficient
description for the over two buckets from the technical proposal which MPS already provided.

I'll call you to discuss.

Terri

vancouver 201g
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Q TransCanada

in business to deliver
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Terri Steeves, Project Manager
TransCanada

450 - 1st Street S.W.

Calgary, AB T2P 5H1

Phone: 403.920.2054

Cell: 403.923.4285

This electronic message and any attached documents are intended only for the named addressee(s). This
communication from TransCanada may contain information that is privileged, confidential or otherwise
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization.
If you have received this message in error, please notify the sender immediately and delete the original
message. Thank you.



This electronic message and any attached documents are intended only for the named addressee(s). This
communication from TransCanada may contain information that is privileged, confidential or otherwise
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization.
If you have received this message in error, please notify the sender immediately and delete the original
message. Thank you.

This e-mail message and any files transmitted with it are intended only for the named recipient(s} above and may contain information that is
privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination,
distribution or copying of this e-mail message or any files transmitted with it is strictly prohibited. If you have received this message in error,
or are not the named recipient(s), please notify the sender immediately and delete this e-mail message.

This electronic message and any attached documents are intended only for the named addressee(s). This
communication from TransCanada may contain information that is privileged, confidential or otherwise
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization,
If you have received this message in error, please notify the sender immediately and delete the original
message. Thank you.

This electronic message and any attached documents are intended only for the named addressee(s). This
communication from TransCanada may contain information that is privileged, confidential or otherwise
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization.
If you have received this message in error, please notify the sender immediately and delete the original
message. Thank you.



Aleksandar Kojic

From: JoAnne Butler

Sent: February 15, 2011 4:59 PM

To: Deborah Langelaan; Michae! Killeavy
Subject: Re: TransCanada Cambridge Capex

Maybe | did not make myself clear yesterday but { did commit to a line by line review and a sharing of data. | am
assuming that Safouh's work is defensible - that is what we hired him for. Please get our work up over to them
tomaorrow morning. We do not have to end up agreeing nor getting "comfortable" with their estimates, but we do need
to know the gaps and why.

Also, the $5450mm number did not come from me - they "believe” it to be that...

Jjce

From: Deborah Langelaan

Sent: Tuesday, February 15, 2011 04:26 PM

To: Michael Killeavy; 'Safouh Soufi' <safouh@smsenergy-engineering.com>
Cc: JoAnne Butler

Subject: FW: TransCanada Cambridge Capex

Fellas...can we discuss this tomorrow?

Deb

Deborah Langelaan | Manager, Natural Gas Projects| OPA |
Suite 1600 - 120 Adelaide St. W. | Toronto, ON M5H 171 |

T: 416.969.6052 | F: 416.967.1947| deborah.langelaan@powerauthority.on.ca |

From: John Mikkelsen [mailto:john_mikkelsen@transcanada.com]
Sent: February 15, 2011 4:23 PM

To: Deborah Langelaan

Cc: Terry Bennett; Geoff Murray; Brandon Anderson

Subject: RE: TransCanada Cambridge Capex

Dear Deborah,

As you are aware we have been prevented from initiating many of the development activities that we would normally have
~ kicked off to be able to determine the project feasibility and provide solid information to support our Capex estimates.

The information that you are proposing to review now is the same as what was presented on January 25", At that time

we presented a methodology under an open book process leading to a final Capex in May and precisely how the figures

would be derived. There has been litle change since that time.

In an effort to make the meeting(s) more productive we believe that the deal teams should perform a "gap analysis” to
help the OPA gain comfort with the capital cost estimate. This process starts with our respective capital cost estimates
(you have ours and we believe yours totals $450 million based on discussions with JoAnne) and we will then compare the
line items of the cost estimates to determine the largest "gaps” between our respective estimates. This will guide the
discussion to focus on areas of greatest concern first. In order to chase this down we need the OPA’s current cost
estimate, ideally in a format that has the same line items as the TCE Cost Estimate presented at our January 25"
meeting.



What are your thoughts on such an analysis? If you are in agreement that such a process is an expeditious approach,
the first step is sharing the OPA’s Cost Estimate with TCE such that we can identify the gaps and prepare information in
response.

if the OPA has a different approach in mind it is critical that the OPA communicate that prior to our meeting(s). As the
OPA is looking for TCE to provide complete and detailed information to satisfy the OPA it is important that the OPA
advise TCE of exactly what information is required to satisfy the OPA’s needs.

We remain willing, interested and available to meet prior to Thursday and believe that assembling a smaller group (the
core business teams from each side: Geoff, John, Deb, and Michael) for an initial discussion is required fo meet the
direction of senior management. Please let us know if the OPA can find a slot for this discussion.

Best regards,

John Mikkelsen, P.Eng.

Director, Eastern Canada, Power Development
TransCanada

Royal Bank Plaza

200 Bay Street

24th Floor, South Tower
Toronto, Ontario M5.J 2J1

Tel: 416.869,2102
Fax:416.869.2056

Cell:416.559.1664

From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthority.on.ca]
Sent: Tuesday, February 15, 2011 2:00 PM

To: John Mikkelsen

Subject: RE: TransCanada Cambridge Capex

John;

JoAnne indicated to us that it is the negotiating team’s objective this week to review and understand_TCE's capital cost
build-up for Cambridge and understand how the figures presented to us on January 25th were derived. TCE has to
provide complete and detailed information to satisfy the OPA project review and due diligence process, so that we can
understand how the CAPEX was built up. The OPA recognizes the urgency on TCE's behalf in scheduling the next
meeting; however, our schedules are such that Thursday afternoon is the earliest we can meet. We are available to meet
on Thursday from 2:30 p.m. to 6:00 p.m., if necessary.

Deb

Deborah Langelaan | Manager, Natural Gas Projects|OPA |
Suite 1600 - 120 Adelaide St. W. | Toronto, ON M5H 1T1 |

T: 416.969.6052 | F: 416.967.1947 | deborah.langelaan@powerauthority.on.ca |

From: John Mikkelsen [mailto:john_mikkelsen@transcanada.com]
Sent: February 15, 2011 11:01 AM



To: Deborah Langelaan
Subject: RE: TransCanada Cambridge Capex

Deborah,

Thanks for getting back. Based on the discussions between Terry, Brandon and JoAnne on Monday we are to have the
capital cost issues resolved by Friday for a follow-up meeting with JoAnne next Tuesday. While | appreciate that you
need to schedule your team's availability, | don’t see how we can meet the Friday deliverable if we start on Thursday
afternoon. We believe this discussion needs to start today.

Geoff and | are available now through Friday and we can bring in our team members as required (by phone, by
telepresence or in person). Can you please review at your earliest convenience and let us know if a meeting this
afternoon is possible?

Also can you please update us on the status of the blackline to the Implementation Agreement, Schedule A (the
Technical Requirements), and. your capital cost estimate?

Many thanks,

John Mikkelsen, P.Eng.

Director, Eastern Canada, Power Development

TransCanada

Royal Bank Plaza

200 Bay Street

24th Floor, South Tower
Toronto, Ontario M5J 2J1

Tel: 416.869.2102
Fax:416.869.2056

Cell:416.559.1664

From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthority.on.ca]
Sent: Tuesday, February 15, 2011 10:39 AM

To: John Mikkelsen

Subject: RE: TransCanada Cambridge Capex

John;

| think it's a good idea that your engineers be at the meeting. OPA aftendees will be Michael Killeavy, Safouh Soufi,
Anshul Mathur, Rocco Sebastiano and me. Based on everyone's schedules the soonest we can meet is Thursday
afternoon at our prearranged time of 2:30 p.m.

Deb

Dehorah Langelaan | Manager, Natural Gas Projects | OPA |
Suite 1600 - 120 Adelaide 5t. W. | Toronto, ON M5H 1T1 |
T: 416.969.6052 | F: 416.967.1947]| deborah.langelzan@powerauthority.on.ca |




From: John Mikkelsen [maiito:john_mikkelsen@transcanada.com]
Sent: February 14, 2011 5:46 PM

To: Deborah Langelaan

Subject: RE: TransCanada Cambridge Capex

Thank you.

1 would like to bring our engineering team out to assist with the discussion of the assumptions. Geoff and | are able to
meet tomorrow but we would need a days notice to get Andy Mather and Larry here.

We have a telepresence room here which is also an alternative.

Talk to you tomorrow,

Regards, .

John Mikkelsen, P.Eng.
Director, Eastern Canada, Power Development
TransCanada

Royal Bank Plaza

200 Bay Street

24th Floor, South Tower
Toronto, Ontario M5J 2J1

Tel: 416.869.2102
Fax:416.869,2056

Cell:416.559.1664

From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthority.on.ca]
Sent: Monday, February 14, 2011 5:41 PM

To: John Mikkelsen

Subject: Re: TransCanada Cambridge Capex

John;

We have the same understanding and | will provide you with potential meeting times tomorrow morning.

Deb

From: John Mikkelsen [mailto:john_rikkelsen@transcanada.com]
Sent: Monday, February 14, 2011 05:28 PM

To: Deborah Langelaan; Michael Killeavy

Subject: TransCanada Cambridge Capex

Dear Deborah,



I just left you a voice mail. | understand that Branden Anderson and Terry Bennett met with JoAnne Butler this
afternoon. My understanding coming out of that meefing is that we are to get together with your team as soon as
possible to review the capital cost build-up for Cambridge. Can you please confirm this is your understanding?

Also assuming this is the plan, can you let me know when and who should be available for such a mesting so | can plan
to get the right people here.

Many thanks,

John Mikkelsen, P.Eng.

Director, Eastern Canada, Power Development
TransCanada

Royal Bank Plaza

200 Bay Street

24th Floor, South Tower
Toronto, Ontario M5J 21

Tel: 416.869.2102
Fax:416.869.2056

Cell:416.559.1664

This electronic message and any attached documents are intended only for the named addressee(s). This
communication from TransCanada may contain information that is privileged, confidential or otherwise
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization.
If you have received this message in error, please notify the sender immediately and delete the original
message. Thank you.

This electronic message and any attached documents are intended only for the named addressee(s). This
communication from TransCanada may contain information that is privileged, confidential or otherwise
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization.
If you have received this message in error, please notify the sender immediately and delete the original
message. Thank you.

This electronic message and any attached documents are intended only for the named addressee(s). This
communication from TransCanada may contain information that is privileged, confidential or otherwise
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization.
If you have received this message in error, please notify the sender immediately and delete the original
message. Thank you.

This electronic message and any attached documents are intended only for the named addressee(s). This
communication from TransCanada may contain information that is privileged, confidential or otherwise
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization.
If you have received this message in error, please notify the sender immediately and delete the original
message. Thank you.



Aleksandar Kojic

From: JoAnne Butler

Sent: February 15, 2011 5:25 PM

To: 'brandon_anderson@transcanada.com’
Subject: Re: TransCanada Cambridge Capex

Got your voicemail but it is tough for me to call.
We will get some Capex info over to you tomorrow...

ICB

From: Brandon Anderson [mailto:brandon anderson@transcanada,.com]
Sent: Tuesday, February 15, 2011 01:3% PM

To: JoAnne Butler
Cc: Terry Bennett <terry bennett@transcanada.com>
Subject: FW: TransCanada Cambridge Capex

Joanne — | left you a voicemail as well, | understand that you are out of the office. Please see the email chain below.

I'd like to talk to you about getting the OPA’s capital cost estimate on Cambridge so we can review it and prepare a gap
analysis. As we discussed in our meeting on Monday It appears that we are $100 milliocn apart on capital estimates. In
order to perform a line-by-line review as we discussed to try to close the gap or at least understand the differences it
would be very helpful to be able to see the OPA's estimates. Htis very difficult for us to understand and explain the gap
when we don't have any information from the OPA.

Thanks, you can reach me at 403-542-5388 anytime.

Brandon

From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthority.on.ca)
Sent: Tuesday, February 15, 2011 11:45 AM

To: John Mikkelsen

Subject: RE: TransCanada Cambridge Capex

John;

It is TCE's capital cost build-up that will be the topic of discussion at our next meeting and we look forward to reviewing it
with you.

Deb

Deborah Langelaan | Manager, Natural Gas Projects| OPA |
Suite 1600 - 120 Adelaide St. W. | Toronto, ON M5H 1T1 |
T: 416.969.6052 | F: 416.967.1947| deborah.langelaan@powerauthority.on.ca |

From: John Mikkelsen [mailio:john mikkelsen@transcanada.com]
Sent: February 15, 2011 8:52 AM

To: Deborah Langelaan

Subject: RE: TransCanada Cambridge Capex

Deborah,



Would it be possible for you to share your capital cost build-up in advance of our meeting? This would provide our team
with a chance to prepare information for the discussion.

Thanks,

John Mikkelsen, P.Eng.

Director, Eastern Canada, Power Development
TransCanada

Royal Bank Plaza

200 Bay Street

24th Fioor, South Tower
Toronto, Ontario M5J 2J1

Tel: 416.869.2102
Fax:416.869.2056

Cell:416.559.1664

From: Deborah Langelaan [mailto:Deborah.l angelaan@powerauthority.on.ca)
Sent: Monday, February 14, 2011 5:41 PM

To: John Mikkelsen

Subject: Re: TransCanada Cambridge Capex

John;
We have the same understanding and | will provide you with potential meeting times tomorrow morning.

Deb

From: John Mikkelsen [mailto:john mikkelsen@iranscanada.com]
Sent: Monday, February 14, 2011 05:28 PM

To: Deborah Langelaan; Michael Killeavy

Subject: TransCanada Cambridge Capex

Dear Deborah,

| just left you a voice mail. | understand that Brandon Anderson and Terry Bennett met with JoAnne Butler this
afternoon. My understanding coming out of that meeting is that we are {o get together with your team as soon as
possible to review the capital cost build-up for Cambridge. Can you please confirm this is your understanding?

Also assuming this is the plan, can you let me know when and who should be available for such 2 meeting so | can plan
to get the right people here.

Many thanks,

John Mikkelsen, P.Eng.



Director, Eastern Canada, Power Development
TransCanada

Royal Bank Plaza

200 Bay Street

24th Floor, South Tower
Toronto, Ontario M5J 2J1

Tel: 416.869.2102
Fax:416.869.2056

Cell:416.559.1664

This electronic message and any attached documents are intended only for the named addressee(s). This
communication from TransCanada may contain information that is privileged, confidential or otherwise
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization.
If you have received this message in error, please notify the sender immediately and delete the original
message. Thank you.

This electronic message and any attached documents are intended only for the named addressee(s). This
communication from TransCanada may contain information that is privileged, confidential or otherwise
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization.
If you have received this message in error, please notify the sender immediately and delete the original
message. Thank you.

This electronic message and any attached documents are intended only for the named addressee(s). This
communication from TransCanada may contain information that is privileged, confidential or otherwise
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization.
If you have received this message in error, please notify the sender immediately and delete the original
message. Thank you.



Aleksandar Kojic

From: Michael Killeavy

Sent: February 15, 2011 5:32 PM

To: JoAnne Butler

Subject: Re: TransCanada Cambridge Capex

| don't know if that's the issue. TCE is the developer, not us. We are trying to follow the process used for PEC - they do
the build up, we ask questions, and they either provide satisfactory answers or some for of independent substantiation.
It worked for PEC, so we've adopted that process here.

| do not want us having the table turned on us and have us on the defensive and having to justify our estimate of costs.
We don't have TCE's experience in doing this or access to the data it has.

]
My understanding from last night is that we were to (a) understand where there are differences and (b) try to figure out
why there are differences.

As | said last night, | think {b) is relatively easy - there is no site yet, and there are a lot of contingencies being accounted
for in their estimate.

My $450 million capex estimate was a rule of thumb approximation on a $/MW cost. It's not a real build up of capex.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide 5t. West, Suite 1600
Toronto, Ontario, MSH 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell} _
Michael.killeavy@powerauthority.on.ca

From: JoAnne Butler

Sent: Tuesday, February 15, 2011 05:23 PM
To: Michael Killeavy

Subject: Re: TransCanada Cambtidge Capex

Absolutely, they need to defend it. But | committed to use this week to get to a point on Capex so if Safouh's work is not

comprehensive then we need to get it there because if not, how are we ever going to defend our Capex assumptions? If
Safouh can't do it, then find someone who can....

JCB



" From: Michael Killeavy

Sent: Tuesday, February 15, 2011 05:11 PM
To: JoAnne Butler

Subject: Re: TransCanada Cambridge Capex

It is up to TCE to defend its work, too. Safouh made a very preliminary estimate of capex, which | think was based on
PEC to some degree. It is likely nowhere as detailed as what TCE has done. A line by line comparison may not be
possible because Safouh's estimate is broken down differently from TCEs.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 {cell)
Michael.killeavy@powerauthority.on.ca

From: JoAnne Butler

Sent: Tuesday, February 15, 2011 04:59 PM
To: Deborah Langelaan; Michael Killeavy
Subject: Re: TransCanada Cambridge Capex

Maybe | did not make myself clear yesterday but:| did commit to a line by line review and a sharing of data. 1 am
assuming that Safouh's work is defensible - that is what we hired him for. Please get our work up over to them
tomorrow morning. We do not have to end up agreeing nor getting "comfortable” with their estimates, but we do need
to know the gaps and why.

Also, the $450mm number did not come from me - they "believe” it to be that...

ICB

From: Deborah Langelaan

Sent: Tuesday, February 15, 2011 04:26 PM

To: Michael Killeavy; 'Safouh Soufi' <safouh@smsenergy-engineering.com>
Cc: JoAnne Butler

Subject: FW: TransCanada Cambridge Capex

Fellas...can we discuss this tomorrow?

Deb

Deborah Langelaan | Manager, Natural Gas Projects|OPA |
Suite 1600 - 120 Adelaide St. W. | Toronto, ON M5H 1T1 |

T: 416.969.6052 | F: 416.967,1947 | deborah.langelaan@powerauthority.on.ca |
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From: John Mikkelsen [mailto:john_mikkelsen@transcanada.com]
Sent: February 15, 2011 4:23 PM

To: Deborah Langelaan

Cc: Terry Bennett; Geoff Murray; Brandon Anderson

Subject: RE: TransCanada Cambridge Capex

Dear Deborah,

As you are aware we have been prevented from initiating many of the development activities that we would normally have
kicked off to be able to determine the project feasﬂ:ullty and provide solid information to support our Capex estimates.

The information that you are proposing to review now is the same as what was presented on January 25" At that time
we presented a methodology under an open book process leading to a final Capex in May and precisely how the figures
would be derived. There has been little change since that time.

in an effort to make the meeting(s) more productive we believe that the deal teams should perform a “gap analysis” to
help the OPA gain comfort with the capital cost estimate. This process starts with our respective capital cost estimates
{you have ours and we believe yours totals $450 million based on discussions with JoAnne) and we will then compare the
line items of the cost estimates o determine the largest “gaps” between our respective estimates. This will guide the
discussion to focus on areas of greatest concern first. In order to chase this down we need the OPA's current cost
estimate, ideally in a format that has the same line items as the TCE Cost Estimate presented at our January 25"

meeting.

What are your thoughts on such an analysis? If you are in agreement that such a process is an expeditious approach,
the first step is sharing the OPA's Cost Estimate with TCE such that we can identify the gaps and prepare information in
response.

If the OPA has a different approach in mind it Is critical that the OPA communicate that prior to our meeting(s). As the
OPA is looking for TCE to provide complete and detailed information to satisfy the OPA it is important that the OPA
advise TCE of exactly what information is required to satisfy the OPA’s needs.

We remain willing, interested and available to meet prior to Thursday and believe that assembling a smaller group (the
core business teams from each side: Geoff, John, Deb, and Michael) for an initial discussion is required to meet the
direction of senior management. Please let us know if the OPA can find a slot for this discussion.

Best regards,

John Mikkelsen, P.Eng.

Director, Eastern Canada, Power Development
TransCanada

Royal Bank Plaza

200 Bay Street

24th Floor, South Tower
Toronto, Ontario M5J 2J1

Tel: 416.869.2102
Fax:416.869.2056

Cell:416.559.1664




From: Deborah Langelaan [mallto:Deborah.Langelaan@powerauthority.on.ca]
Sent: Tuesday, February 15, 2011 2:00 PM

To: John Mikkelsen

Subject: RE: TransCanada Cambridge Capex

John;

JoAnne indicated to us that it is the negotiating team's objective this week to review and understand_TCE's capital cost
build-up for Cambridge and understand how the figures presented tc us on January 25th were derived. TCE has to
provide complete and detailed information to satisfy the OPA project review and due diligence process, so that we can
understand how the CAPEX was buiit up. The OPA recognizes the urgency on TCE's behalf in scheduling the next
meeting; however, our schedules are such that Thursday afternoon is the earliest we can meet. We are available to meet
on Thursday from 2:30 p.m. to 6:00 p.m., if necessary. :

Deb

Deborah Langelaan | Manager, Natural Gas Projects| OPA |
Suite 1600 - 120 Adelaide St. W, | Toronto, ON MSH 1T1 |

T: 416.969.6052 | F: 416.967.1947] deborah.Jangelaan@powerauthority.on.ca |

From: John Mikkelsen [mailto:john_mikkelsen@transcanada.com]
Sent: February 15, 2011 11:01 AM

To: Deborah Langelfaan

Subject: RE: TransCanada Cambridge Capex

Deborah,

Thanks for getting back. Based on the discussions between Terry, Brandon and JoAnne on Monday we are to have the
capital cost issues resolved by Friday for a follow-up meeting with JoAnne next Tuesday. While | appreciate that you
need to schedule your team’s availability, | don't see how we can meet the Friday deliverable if we start on Thursday
afternoon. We believe this discussion needs to start today.

Geoff and [ are available now through Friday and we can bring in our team members as required (by phone, by
telepresence orin person). Can you please review at your earliest convenience and let us know if a meeting this
afternoon is possible? '

Also can you please update us on the status of the blackline to the Implementation Agreement, Schedule A (the
Technical Requirements), and your capital cost estimate?

Many thanks,

John Mikkelsen, P.Eng.

Director, Eastern Canada, Power Development

TransCanada

Royal Bank Plaza

200 Bay Street

24th Floor, South Tower
Toronto, Ontario M5J 2H

Tel: 416.869.2102

Fax:416.869.2056



Cell:416.559.1664

From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthority.on.ca]
Sent: Tuesday, February 15, 2011 10:39 AM

To: John Mikkelsen

Subject: RE: TransCanada Cambridge Capex

John;

| think it's a good idea that your engineers be at the meeting. OPA attendees wiil be Michael Kilieavy, Safouh Soufi,
Anshul Mathur, Rocco Sebastiano and me. Based on everyone's schedules the sconest we can meet is Thursday
afternoon at our prearranged time of 2:30 p.m.

Deb

Deborah Langelaan | Manager, Natural Gas Projects|OPA |
Suite 1600 - 120 Adelaide St. W. | Toronto, ON MS5H 1T1 |
T: 416.969.6052 | F: 416.967.1947} deborah.langelaan @powerauthority.on.ca |

From: John Mikkelsen [mailto:john_mikkelsen@transcanada.com]
Sent: February 14, 2011 5:46 PM

To: Deborah Langelaan

Subject: RE: TransCanada Cambridge Capex

Thank you.

| would like to bring our engineering team out to assist with the discussion of the assumptions. Geoff and i are able to
meet tomorrow but we would need a days notice to get Andy Mather and Larry here.
We have a telepresence room here which is also an alternative.

Talk to you tomorrow,

Regards,

John Mikkelsen, P.Eng.

Director, Eastern Canada, Power Development
TransCanada

Royal Bank Plaza

200 Bay Street

24th Floor, South Tower
Toronto, Ontario M5J 2J1

Tel: 416.869.2102
Fax:416.869.2056

Cell:416.559.1664




From: Deborah Langelaan [mailto:Deborah.Langelaan@powerauthority.on.ca]
Sent: Monday, February 14, 2011 5:41 PM

To: John Mikkelsen

Subject: Re: TransCanada Cambridge Capex

John;
We have the same understanding and | will provide you with potential meeting times tomorrow morning.

Deb

From: John Mikkelsen [mailto:john_mikkelsen@transcanada.com]
Sent: Monday, February 14, 2011 05:28 PM

To; Debhorah Langelaan; Michael Killeavy

Subject: TransCanada Cambridge Capex

Dear Deborah,

1 just left you a voice mail. ! understand that Brandon Anderson and Terry Bennett met with JoAnne Butier this
afternoon. My understanding coming out of that meeting is that we are to get together with your feam as soon as
possible to review the capital cost build-up for Cambridge. Can you please confirm this is your understanding?

Also assuming this is the plan, can you let me know when and who should be available for such a meeting so | can plan
o get the right people here.

Many thanks,

John Mikkelsen, P.Eng.
Director, Eastern Canada, Power Development
TransCanada

Royal Bank Plaza

200 Bay Street

24th Floor, South Tower
Toronto, Ontario M5J 211

Tel: 416.869.2102
Fax:416.869.2056

Cell:416.559.1664

This electronic message and any attached documents are intended only for the named addressee(s). This
communication from TransCanada may contain information that is privileged, confidential or otherwise
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization.
If you have received this message in error, please notify the sender immediately and delete the original
message. Thank you.

This electronic message and any attached documents are intended only for the named addressee(s). This
6



communication from TransCanada may contain information that is privileged, confidential or otherwise
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization.
If you have received this message in error, please notify the sender immediately and delete the original
message. Thank you.

This electronic message and any attached documents are intended only for the named addressee(s). This
communication from TransCanada may contain information that is privileged, confidential or otherwise
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization.
If you have received this message in error, please notify the sender immediately and delete the original
message. Thank you.

This electronic message and any attached documents are intended only for the named addressee(s). This
communication from TransCanada may contain information that is privileged, confidential or otherwise
protected from disclosure and it must not be disclosed, copied, forwarded or distributed without authorization.
If you have received this message in error, please notify the sender immediately and delete the original
message. Thank you.



Aleksandar Kojic

From: Michael Killeavy

Sent: February 16, 2011 3:52 PM
To: JoAnne Butler

Cc: Deborah Langelaan
Subject: TCE CAPEX ...

Follow Up Flag: Follow up

Flag Status: Flagged

*¥*% privileged and Confidential - Prepared in Contemplation of Litigation #***

JoAnne,

We're meeting with Safouh to talk about the CAPEX estimate. We really do not have a build
up of the CAPEX yet. What we have is a rule-of-thumb estimate of $1,000,00@/MW. This was
based on NYR project cost of $966,000/MW. The numbers we have in the spreadsheet were
"plugged” figures to make the $960,008/MW work. Safouh's estimate was done at the end of
November last year before we had any information at all. 1In shorit, the line items were
inserted into his spreadsheet to make the rule-of-thumb estimate work.

I am proposing to send this rule-of-thumb estimate of CAPEX to TCE today. Tomorrow we will
go through their estimate to see why their estimate is different from this conservative rule-

of-thumb.

I will then propose that we handle CAPEX like we do the HESA contracts, with a target NRR
based on the Initial Asset Value, which will then be adjusted after construction on the Final
Asset Value. I propose that we share overrun 58/5@ and underruns 56/58.

Are you in agreement?

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

120 Adelaide St. West, Suite 16090
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (Ffax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca




Aleksandar Kojic

From: JoAnne Butler

Sent: February 16, 2011 5:03 PM
To: Michael Killeavy

Cc: Deborah Langelaan
Subject: Re: TCE CAPEX ...

Yes, as discussed, we need to have our collective starting points in front of us. Probably,
we will never "agree" on a number at this point so then let's focus on the process to get

there.

Mext hurdle will be discount rates, so as we have also discussed at various times, let's kick
off third party to do some homework.

Jcs

----- Original Message -----

From: Michael Killeavy

Sent: Wednesday, February 16, 2011 03:52 PM
To: JoAnne Butler

Cc: Deborah Langelaan

Subject: TCE CAPEX ...

#%*¥ ppivileged and Confidential - Prepared in Contemplation of Litigation *#*

JoAnne,

We're meeting with Safouh to talk about the CAPEX estimate. We really do not have a build
up of the CAPEX yet. What we have is a rule-of-thumb estimate of $1,000,000/MWd. This was
based on NYR project cost of $960,000/MW. The numbers we have in the spreadsheet were
"plugged” figures to make the $960,000/MW work. Safouh's estimate was done at the end of
November last year before we had any information at all. In short, the line items were
inserted into his spreadsheet to make the rule-of-thumb estimate work.’

I am proposing to send this rule-of-thumb estimate of CAPEX to TCE today. Tomorrow we will
go through their estimate to see why their estimate is different from this conservative rule-

of-thumb.

I will then propose that we handle CAPEX like we do the HESA contracts, with a target NRR
based on the Initial Asset Value, which will then be adjusted after construction on the Final
Asset Value. I propose that we share overrun 56/5@ and underruns 56/50.

Are you in agreement?

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)
416-969-6071 (fax)



416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca




Aleksandar Kojic

From: Michael Killeavy

Sent: February 17, 2011 8:43 PM
To: JoAnne Butler

Cc: Deborah Langelaan
Subject: TCE - Update ...

The meeting went well. We went through the TCE CAPEX and discussed why they'd estimated what
they had. I think we understand what they've done better now. We will have something for
you Tuesday morning in terms of consolidated notes.

We did not raise the issue of a target NRR with sharing overrun and underrun. They are still
working at getting the NRR into the range they were given and I felt that we might
unnecessarily distract this effort if we gave them something new.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

120 Adelaide St. West, Suite 1606
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6871 (fax)

416-520-9788. (cell)
Michael.killeavy@powerauthority.on.ca




Aleksandar Kojic

From: JoAnne Butler

Sent: February 17, 2011 9:20 PM
To: Michael Killeavy

Cc: Deborah Langelaan
Subject: Re: TCE - Update ...

Excellent...thanks...
JCB

----- Original Message -----

From: Michael Killeavy

Sent: Thursday, February 17, 2011 28:43 PM
To: JoAnne Butler

Cc: Deborah Langelaan

Subject: TCE - Update ...

The meeting went well. We went through the TCE CAPEX and discussed why they'd estimated what
they had. I think we understand what they've done better now. We will have something for
you Tuesday morning in terms of consolidated notes.

We did not raise the issue of a target NRR with sharing overrun and underrun. They are still
working at getting the NRR into the range they were given and I felt that we might
unnecessarily distract this effort if we gave them something new.

Michael Killegvy, LL:B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

128 Adelaide St. West, Suite 16€8
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell) ~
Michael.killeavy@powerauthority.on.ca




Aleksandar Kojic

From: JoAnne Butler

Sent: April 8, 2011 7:02 AM

To: James Hinds; John Zych

Cc: Colin Andersen; Michae! Killeavy

Subject: RE: BOD Presentation - TCE Matter Status Update

OK. Jim....mea culpa...however, I fear that given the files that I have, we might be a repeat
offender!!

We will address Lynn's concerns verbally, however, we believe the answer to be:

1)if no replacement project, ie. OGS contract does not get wound up and we do not sign a new
one, then we start litigation and follow it though to settlement of some sort; 2)if we do
have a replacement project, ie. 0GS contract does get wound up and we sign a new one for a
new plant, then the terms and conditions of that new contract would be similar to all our
clean energy contracts. They are on their own to complete it, take the construction and
operation risk for the term of the contract and termination provisions would be standard
terms and conditions. Unless, of course, we do not have any political intervention that
tells us to do otherwise.

JCB

----- Original Message-----

From: James Hinds [mailto:jim hinds@irish-line.com]
Sent: Tue 85/04/2011 4:02 PM

To: Jochn Zych

Cc: Colin Andersen; JoAnne Butler; Michael Killeavy
Subject: Re: BOD Presentation - TCE Matter Status Update

You have your first free pass on circulating materials after deadline. But I'm keeping score.
Agree that discussion should happen tomorrow after stakeholders before dinner.

Materials are very good. However, in the materials, the question about "if all else fails"
isn't addressed (basically, Lyn's question about what happens to the deal if the alternative
site doesn't pan out). It should be addressed.

Regards,

Jim Hinds
(416) 524-6949

————— Original Message-----

From: “John Zych” [John.Zych@powerauthority.on.ca]

Date: @4/65/2011 ©3:26 PM

To: "James Hinds" <jim hinds@irish-line.com>

CC: "Colin Andersen" <Colin,Andersen@powerauthority.on.ca>, "JoAnne Butler”
<joanne.butler@powerauthority.on.ca>, "Michael Killeavy"
<Michael.Killeavy@powerauthority.on.ca>

Subject: BOD Presentation - TCE Matter Status Update

Management feels that it will be useful to brief the Board on this matter this week. There
is no opening to do sc on Thursday, but on Wednesday, after the Board stakeholders meeting

1



ends at about 5:80 p.m. we can fit it in. Electricity Resources has prepared a slide deck on
this topic.

Colin asks whether you agree to add this matter to the Board agenda after the Board
stakeholders meeting ends at about 5:00 p.m. (about 32 minutes is needed) and whether you
have any comments on the slide deck.

The dinner for John Beck commences at 6:00 p.m.

As for sending this material to the Board members, we can send it via e-mail today or hand it
out to the Board members at the beginning of the Board stakeholders meeting tomorrow, which
will leave them time to review it.

Please advise.

John Zych

Corporate Secretary
OntarioPower Authority
Suitel600

128 Adelaide Street West
Toronto, ON M5H 1T1
416-969-6055

416-967-7474 Main telephone
416-967-1947 OPA Fax
416-416-324-5488 Personal Fax

John.Zych@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient({s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. If you have received this message in error or are not the named
recipient(s), please notify the sender immediately and delete this e-mail message.



Aleksandar Kojic

From: JoAnne Butler

Sent: April 8, 2011 7:12 AM

To: Michael Killeavy

Subject: RE: BOD Presentation - TCE Matter Status Update

Excellent...thanks.,..just elaborate a little bit more on the termination provisions....I
couldn’t quite remember but I know that it is not the anticipated value of the contract!!

JCB

----- Original Message-----

From: Michael Killeavy

Sent: Wed 66/04/2011 7:83 AM

To: JoAnne Butler

Subject: Re: BOD Presentation - TCE Matter Status Update

I'1l1l prepare an additional slide based on this when I get in this morning.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

120 Adelaide St. West, Suite 1608
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

----- Original Message -----

From: JoAnne Butler

Sent: Wednesday, April 86, 2011 ©7:82 &M

To: James Hinds <jim hinds@irish-line.com>; John Zych
Cc: Colin Andersen; Michael Killeavy

Subject: RE: BOD Presentation - TCE Matter Status Update

OK. Jim....mea culpa...however, I fear that given the files that I have, we might be a repeat
offender! !

We will address Lynn's concerns verbally, however, we believe the answer to be:

1)if no replacement project, ie. OGS contract does not get wound up and we do not sign a new
one, then we start litigation and follow it though to settlement of some sort; 2)if we do
have a replacement project, ie. 0GS contract does get wound up and we sign a new one for a
new plant, then the terms and conditions of that new contract would be similar to all our
clean energy contracts. They are on their own to complete it, take the construction and
operation risk for the term of the contract and termination provisions would be standard
terms and conditions. Unless, of course, we do not have any political intervention that
tells us to do ctherwise.

cB



----- Original Message-----

From: James Hinds [mailto:jim hinds@irish-line.com]
Sent: Tue ©5/04/2011 4:02 PM

To: John Zych

Cc: Colin Andersen; JoAnne Butler; Michael Killeavy
Subject: Re: BOD Presentation - TCE Matter Status Update

You have your first free pass on circulating materials after deadline. But I'm keeping score.
Agree that discussion should happen tomorrow after stakeholders before dinner.

Materials are very good. However, in the materials, the question about "if all else fails"
isn't addressed (basically, Lyn's question about what happens to the deal if the alternative
site doesn't pan out). It should be addressed.

Regards,

Jim Hinds
(416) 524-6949

----- Original Message-----

From: "John Zych" [John.Zych@powerauthority.on.ca]

Date: 04/05/2011 03:26 PM

To: "James Hinds" <jim hinds@irish-line.com>

CC: "Colin Andersen" <Colin.Andersen@powerauthority.on.ca>, "JoAnne Butler®
<joanne.butler@powerauthority.on.ca», "Michael Killeavy"
<Michael.Killeavy@powerauthority.on.ca>

Subject: BOD Presentation - TCE Matter Status Update

Management feels that it will be useful to brief the Board on this matter this week. There
is no opening to do so on Thursday, but on Wednesday, after the Board stakeholders meeting
ends at about 5:00 p.m, we can fit it in. Electricity Resources has prepared a slide deck on
this topic.

Colin asks whether you agree to add this matter to the Board agenda after the Board
stakeholders meeting ends at about 5:00 p.m. (about 3@ minutes is needed) and whether you
have any comments on the slide deck.

The dinner for John Beck commences at 6:80 p.m.

As for sending this material to the Board members, we can send it via e-mail today or hand it
out to the Board members at the beginning of the Board stakeholders meeting tomorrow, which
will leave them time to review it.

Please advise.

John Zych

Corporate Secretary
OntarioPower Authority
Suitelc08

120 Adelaide Street West
Toronto, ON M5H 171
416-969-6055

416-967-7474 Main telephone
416-967-1947 OPA Fax
416-416-324-5488 Personal Fax
Johin.Zych@powerauthority.on.ca




This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain informaticn that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. If you have received this message in error or are not the named
recipient(s), please notify the sender immediately and delete this e-mail message.



Aleksandar Kojic

From: JoAnne Butler

Sent;: April 7, 2011 8:11 AM

To: Yjim_hinds@irish-line.com’

Subject: Re: BOD Presentation - TCE Matter Status Update

Yes, I will work something up and find an opportunity to show the Board later today and
finalize for our meeting at the end of the day.

JCB

----- Original Message -----

From: James Hinds [mailto:jim hinds@irish-line.com]
Sent: Thursday, April €7, 2011 66:27 AM

To: JoAnne Butler

Subject: RE: BOD Presentation - TCE Matter Status Update

Do you think it would be beneficial to the Board to just run through the simple NPV
calculation we did @ cocktails last night?

Jim Hinds
(416) 524-6949

----- Original Message-----

From: "JoAnne Butler" [joanne.butler@powerauthority.on.ca]

Date: 94/06/2011 67:02 AM

To: "James Hinds" <jim hinds@irish-line.com>, "John Zych" <John.Zych@powerauthority.on.ca>
CC: "Colin Andersen" <Colin.Andersen@powerauthority.on. ca>, "Michael Killeavy"
<Michael.Killeavy@powerauthority.on.ca>

Subject: RE: BOD Presentation - TCE Matter Status Update

OK. Jim....mea culpa...however, I fear that given the files that I have, we might be a repeat
offender!!

We will address Lynn's concerns verbally, however, we believe the answer to be:

1)if no replacement project, ie. 0GS contract does not get wound up and we do not sign a new
one, then we start litigation and follow it though to settlement of some sort; 2)if we do
have a replacement project, ie. 0G5 contract does get wound up and we sigh a new one for a
new plant, then the terms and conditions of that new contract would be similar to all our
clean energy contracts. They are on their own to complete it, take the construction and
operation risk for the term of the contract and termination provisions would be standard
terms and conditions. Unless, of course, we do not have any political intervention that
tells us to do otherwise,

Jcs

----- Original Message-----

From: James Hinds [mailto:jim hinds@irish-line.com]
Sent: Tue ©5/84/2811 4:62 PM

To: John Zych

Cc: Colin Andersen; JoAnne Butler; Michael Killeavy
Subject: Re: BOD Presentation - TCE Matter Status Update

1



You have your first free pass on circulating materials after deadline. But I'm keeping score.
Agree that discussion should happen tomorrow after stakeholders before dinner.

Materials are very good. However, in the materials, the question about "if all else fails”
isn't addressed (basically, Lyn's question about what happens to the deal if the alternative
site doesn't pan out). It should be addressed.

Regards,

Jim Hinds
(416) 524-6949

----- Original Message-----

From: “John Zych" {[John.Zych@powerauthority.on.ca]

Date: ©4/85/2011 03:28 PM

To: "James Hinds" <jim hinds@irish-line.com>

€C: "Colin Andersen” <Colin.Andersen@powerauthority.on.ca>, "JoAnne Butler”
<joanne.butler@powerauthority.on.ca>, "Michael Killeavy"
<Michael.Killeavy@powerauthority.on.ca>

Subject: BOD Presentation - TCE Matter Status Update

Management feels that it will be useful to brief the Board on this matter this week. There
is no opening to do so on Thursday, but on Wednesday, after the Board stakeholders meeting
ends at about 5:80 p.m. we can fit it in. Electricity Resources has prepared a slide deck on
this topic.

Colin asks whether you agree to add this matter to the Board agenda after the Board
stakeholders meeting ends at about 5:09 p.m. (about 3@ minutes is needed) and whether you
have any comments on the slide deck.

The dinner for John Beck commences at 6:6€ p.m.

As for sending this material to the Board members, we can send it via e-mail today or hand it
out to the Board members at the beginning of the Board stakeholders meeting tomorrow, which
will leave them time to review it.

Please advise.

John Zych

Corporate Secretary
OntarioPower Authority
Suitelcee

128 Adelaide Street West
Toronto, ON M5H 1T1
416-969-6@55

416-967-7474 Main telephone
A416-967-1947 OPA Fax
416-416-324-5488 Personal Fax
John.Zych@ipowerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. If you have received this message in error or are not the named
recipient(s), please notify the sender immediately and delete this e-mail message.
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Aleksandar Kojic

From: JoAnne Butler

Sent: April 7, 2011 8:40 AM

To: Yjim.hinds@irish-line.com'

Subject: Re: BOD Presentation - TCE Matter Status Update
Absolutely!

B8

----- Original Message -----

From: jim.hinds@irish-line.com [mailto:jim.hinds@irish-line.com]
Sent: Thursday, April 87, 2011 ©8:19 AM

To: JoAnne Butler

Subject: Re: BOD Presentation - TCE Matter Status Update

Patrick has to leave @ 2 pm. Can we do it before?
Sent from my BlackBerry device on the Rogers Wireless Network

————— Original Message-----

From: "JoAnne Butler" <joanne.butler@powerauthority.on.ca>
Date: Thu, 7 Apr 2011 88:10:34

To: <jim hinds@irish-line.com>

Subject: Re: BOD Presentation - TCE Matter Status Update

Yes, I will work something up and find an opportunity to show the Board later today and
finalize for our meeting at the end of the day.

JCB

----- Original Message -----

From: James Hinds [mailto:jim hinds@irish-line.com]
Sent: Thursday, April @7, 2811 86:27 AM

To: JoAnne Butler

Subject: RE: BOD Presentation - TCE Matter Status Update

Do you think it would be beneficial to the Board to just run through the simple NPV
calculation we did @ cocktails last night?

Jim Hinds
(416) 524-6949

----- Original Message-----

From: "JoAnne Butler" [joanne.butler@powerauthority.on.ca]

Date: 04/06/2611 07:82 AM

To: "James Hinds" <jim hinds@irish-line.com>, "John Zych" <John.Zych@powerauthority.on.ca>
CC: "Colin Andersen" <Colin.Andersen@powerauthority.on.ca>, "Michael Killeavy"

<Michael.Killeavy@powerauthority.on.ca>
Subject: RE: BOD Presentation - TCE Matter Status Update

OK. Jim,...mea culpa...however, I fear that given the files that I have, we might be a repeat
offender!!



We will address Lynn's concerns verbally, however, we believe the answer to be: .
1)if no replacement project, ie. 0GS contract does not get wound up and we do not sign a new
one, then we start litigation and follow it though to settlement of some sort; 2)if we do
have a replacement project, ie. OGS contract does get wound up and we sign a new one for a
new plant, then the terms and conditions of that new contract would be similar to all our
clean energy contracts. They are on their own to complete it, take the construction and
operation risk for the term of the contract and termination provisions would be standard
terms and conditions. Unless, of course, we do not have any political intervention that
tells us to do otherwise. ‘

JCcB

----- Original Message-----

From: James Hinds [mailto:jim hinds@irish-line.com]
Sent: Tue ©5/04/2011 4:82 PM

To: John Zych

Cc: Colin Andersen; JoAnne Butler; Michael Killeavy
Subject: Re: BOD Presentation - TCE Matter Status Update

You have .your first free pass on circulating materials after deadline. But I'm keeping score.
Agree that discussion should happen tomorrow after stakeholders before dinner.

Materials are very good. However, in the materials, the question about "if all else fails"
isn't addressed (basically, Lyn's question about what happens to the deal if the alternative
site doesn't pan out). It should be addressed.

Regards,

Jim Hinds
(416) 524-6949

----- Original Message-----

From: "John Zych" [John.Zych@powerauthority.on.ca]

Date: ©4/65/2011 83:29 PM

To: "James Hinds" <jim _hinds@irish-line.com>

CC: "Colin Andersen" <Colin.Andersenf@powerauthority.on.ca>, "JoAnne Butler”
<joanne.butler@powerauthority.on.ca>, "Michael Killeavy"
<Michael.Killeavy@powerauthority.on.ca>

Subject: BOD Presentation - TCE Matter Status Update

Management feels that it will be useful to brief the Board on this matter this week. There
is no opening to do so on Thursday, but on Wednesday, after the Board stakeholders meeting
ends at about 5:80 p.m. we can fit it in. Electricity Resources has prepared a slide deck on
this topic.

Colin asks whether you agree to add this matter to the Board agenda after the Board
stakeholders meeting ends at about 5:82 p.m. (about 3@ minutes is needed) and whether you
have any comments on the slide deck.

The dinner for John Beck commences at 6:06 p.m.
As for sending this material to the Board members, we can send it via e-mail today or hand it

out to the Board members at the beginning of the Board stakeholders meeting tomorrow, which
will leave them time to review it.



Please advise,.

John Zych

Corporate Secretary
OntaricPower Authority
Suitel6o0

12¢ Adelaide Street West
Toronto, ON M5H 1T1
416-969-60655

416-967-7474 Main telephone
416-967-1947 QPA Fax
416-416-324-5488 Personal Fax
John.Zychftpowerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named
recipient(s) above and may contain information that is privileged, confidential and/or exempt
from disclosure under applicable law. If you are not the intended recipient(s), any
dissemination, distribution or copying of this e-mail message or any files transmitted with
it is strictly prohibited. If you have received this message in error or are not the named
recipient(s), please notify the sender immediately and delete this e-mail message.



Aleksandar Kojic

From: JoAnne Butler

Sent: April 11, 2011 3:54 PM

To: Michae! Killeavy, Deborah Langelaan

Subject: RE: Potential Questions for Tomorrow's Meeting
OK...

‘JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontaric MSH 1T1

416-969-6005 Tel.
416-969-6071 Fax.
joanne.butler@powerauthority.on.ca

From: Michae! Killeavy

Sent: Lunes, 11 de Abril de 2011 03:52 p.m.

To: JoAnne Butler; Deborah Langelaan

Subject: RE: Potential Questions for Tomorrow's Meeting

Then have them just avoid #1 - it's way too technical for them.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 171

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: JoAnne Butler

Sent: April 11, 2011 3:51 PM

To: Michael Killeavy; Deborah Langelaan

Subject: RE: Potential Questions for Tomorrow's Meeting

Hmmm...getting too close to them trying to be our negotiators....maybe just stay silent and let TCE bring it up??

JoAnne C. Butler
Vice President, Eleciricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontaric M5H 1T1

416-969-6005 Tel.
416-869-6071 Fax,



joanne.butler@powerauthority.on.ca

From: Michael Killeavy

Sent: Lunes, 11 de Abril de 2011 03:48 p.m.

To: JoAnne Butler; Deborah Langelaan

Subject: RE: Potential Questions for Tomorrow's Meeting

We don't recommend #1.

Could we instead ask, “how has TCE factored in the probability of the OGS not proceeding into their numbers?”

Michaei Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: JoAnne Butler

Sent: April 11, 2011 3:45 PM

To: Michael Killeavy; Deborah Langelaan

Subject: FW: Potential Questions for Tomorrow's Meeting

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authorify

120 Adelaide Street West, Suite 1600
Toronto, Ontarioc M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.
joanne butler@powerauthority.on.ca

From: Kristin Jenkins

Sent: Lunes, 11 de Abril de 2011 12:50 p.m.

To: Colin Andersen; Michael Lyle; JoAnne Butler
Subject: Potential Questions for Tomorrow's Meeting

1) We don’t know the specifics of ali the numbers, nor do we need to. We do know that at this point that OPA and
TCE are far apart. One area that 1 have a question on is the costs for the new plant. Given the previous issues
with the turbines, we know they make up almost half the capital costs. Assuming that's correct, how can OPA
and TCE be so far apart on what a new facility in KWC would cost?

2} You have expressed concern about how the sunk costs are paid out under the OPA propasal. Are there
alternatives that are acceptable to you, beyond cutting a cheque.

2



3) You said that OPA has not disclosed ali the information you have requested. We've heard the same thing about
TCE from OPA. Do you see a process how this could be constructively resolved?
4) OPA has suggested mediation. What's your view on this? Do you see any value for TCE to pursue mediation?

Kristin Jenkins)] Vice President Corporate Communications (A)| Ontario Power Authority | 120 Adelaide Street West, Suite 1600 |
Toronto, ON M5H 1T1 | tel. 416.969.6007 | fax. 416.967.1947 | www.powerauthority.on.ca



Aleksandar Kojic

From: JoAnne Butler

Sent: April 11, 2011 3:57 PM

To: Kristin Jenkins; Colin Andersen; Michael Lyle
Cc: Michael Killeavy; Deborah Langelaan

Subject: RE: Potential Questions for Tomorrow's Meeting

We are a little leery about No. 1. | am sure that TCE will bring this up anyway so maybe Craig and Sean could broach
this turbine issue as a fact and not a question, ie. iet’s not get them get drawn into a discussion on plant costing...

2, 3 and 4 look good...
JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario MSH 1T1

416-968-6005 Tel.
416-969-6071 Fax.
joanne.butler@powerauthority.on.ca

From: Kristin Jenkins

Sent: Lunes, 11 de Abril de 2011 12:50 p.m.

To: Colin Andersen; Michael Lyle; JoAnne Butler
Subject: Potential Questions for Tomorrow's Meeting

1) We don't know the specifics of all the numbers, nor do we need to. We do know that at this point that OPA and
TCE are far apart. One area that | have a question on is the costs for the new plant. Given the previous issues
with the turbines, we know they make up almost haif the capital costs. Assuming that's correct, how can OPA
and TCE be so far apart on what a new facllity in KWC would cost?

2) You have expressed concern about how the sunk costs are paid out under the OPA proposal. Are there
alternatives that are acceptable to you, beyond cutting a cheque.

3) You said that OPA has not disclosed all the information you have requested. We've heard the same thing about
TCE from OPA. Do you see a process how this could be constructively resolved? -

4) OPA has suggested mediation. What’s your view on this? Do you see any value for TCE to pursue mediation?

Kristin Jenkins| Vice President Corporate Communications (A)| Ontaric Power Authority | 120 Adelaide Street West, Suite 1600 |
Toronto, ON M5H 1T1 | tel. 416.969.6007 | fax. 416.967.1947 | www.powerauthority.on.ca



Aleksandar Kojic .

From: JoAnne Butler

Sent: April 11, 2011 3:57 PM

To: Michael Killeavy

Subject: RE: TCE Matter - DRAFT Email - Mediation ...

Perfect...thanks...

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authorify

120 Adelaide Street West, Suite 1600
Toronto, Ontaric M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.
Joanne.butler@powerauthority.cn.ca

From: Michael Killeavy

Sent: Lunes, 11 de Abril de 2011 03:57 p.m.

To: Colin Andersen

Cc: JoAnne Butler; Susan Kennedy; Michael Lyle; Deborah Langelaan; Sarah Diebel
Subject; TCE Matter - DRAFT Email - Mediation ...

Colin,

Here's the text of an email requesting that TCE engage in mediation with the OPA:

“PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

It appears that the parties have reached an impasse in respect of the discussions relating to the SWGTA
contract. In the circumstances, the OPA believes that it would be useful to jointly engage the services of a
Mediator to assist in resolving thé differences between the parties. If you agree that there is merit in entering
info a mediation process at this time, we would propose that the parties promptly take steps to agree on a
candidate and proceed with the scheduling of a mediation session.

Please let me know within the next two days as to whether you are agreeable to mediation.”

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1



416-969-6288
416-520-9788 (CELL)
416-967-1947 (FAX)



Aleksandar Kojic

From: JoAnne Butler

Sent: April 11, 2011 4:16 PM

To: 'david.lindsay@ontario.ca’; ‘MaclLennan, Craig (MEI)'; *sean.mullin@ontario.ca'
Ce: Kristin Jenkins; Michael Lyle; Colin Andersen; Irene Mauricetie

Subject: FW: Potential Questions for Tomorrow's Meeting

Per Colin’s request... .can discuss particulars on call at five thirty....
JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adefaide Street West, Suite 1600
Toronto, Ontaric MSH 1T

416-968-6005 Tel.
416-968-6071 Fax.
joanne.butler@powerauthority.on.ca

From: Kristin Jenkins

Sent: Lunes, 11 de Abril de 2011 12:50 p.m.

To: Colin Andersen; Michael Lyle; JoAnne Butler
Subject: Potential Questions for Tomorrow's Meeting

1) We don’t know the specifics of all the numbers, nor do we need to. We do know that at this point that OPA and
TCE are far apart. One area that | have a question on is the costs for the new plant. Given the previous issues
with the turbines, we know they make up almost half the capital costs. Assuming that’s correct, how can OPA
and TCE be so far apart on what a new facility in KWC would cost?

2) You have expressed concern about how the sunk costs are paid out under the OPA proposal. Are there
alternatives that are acceptable to you, beyond cutting a cheque.

3) You said that OPA has not disclosed all the information you have requested. We've heard the same thing about
TCE from OPA. Do you see a process how this could be constructively resolved?

4) OPA has suggested mediation. What's your view on this? Do you see any value for TCE to pursue mediation?

Kristin Jenkins| Vice President Corporate Communications (A)| Ontario Power Authority | 120 Adelaide Street West, Suite 1600 |
Toronto, ON M5H 1T1 | tel. 416.969.6007 | fax. 416.967.1947 | www.powerauthaority.on.ca



OPA Key Messages in event TCE Files Notice of Claim

OPA and TCE have been unablie to reach an agreement that OPA believes is in the best
interest of Ontaria ratepayers.

. While the provincial government announced the Oakville Generating Station would not
proceed, this current issue is a commercial dispute between OPA and TCE.

OPA does not believe it is reasonable or necessary for Ontario ratepayers to pay (51
billion) to TCE as compensation for the Oakville Generating Station.

OPA and TCE have a long standing, positive working relationship which has benefited
rate payers through the development and deliver of clean, cost effective power. TCE
owns and operates Halton Hills Generating Station, has 56% interest in Portlands
Generating Station and is a major investor in Bruce Power.

OPA’s preference continues to be a negotiated agreement that sees TCE developing
another needed generation project. This is why OPA has proposed mediation to TCE.



Aleksandar Kojic

From: Michael Killeavy

Sent: April 15, 2011 10:38 AM

To: JoAnne Butler

Attachments: Draft Offer to Engage in Arbitration 14 Apr 2011.pdf, TCE Response to'Mediation. pdf

As requested.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority
120 Adelaide Street West, Suite 1600
Toronto, Ontario
M5H 1T1
416-969-6288
416-520-9788 (CELL)

 416-967-1947 (FAX)



Michael Killeavy

From: lvanoff, Paul [Pivanoff@osler.com]

Sent: April 14, 2011 5:17 PM

To: Michael Killeavy

Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy; Sebastiano, Rocco
Subject: RE: TCE Matter - Arbitration ....[Privileged and Confidential]

Michael,

Further to our discussion of this afternoon, below please find the text of a draft letter to
Alex Pourbaix from Colin regarding the arbitration. '

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE
To: Mr. Alex Pourbaix

Dear Alex:

Southwest GTA Clean Energy Supply Contract (the “Contract™) between TransCanada Energy Ltd.
(“TCE”) and Ontario Power Authority (the “OPA”) dated October 9, 2889

As you know, the Contract provides that any matter in issue between the parties as to their
rights under the Contract may be decided by arbitration in accordance with Section 16.2 of
the Contract. The OPA requests that the parties meet to discuss an arbitration of the dispute
between the parties and terms of reference of an arbitration. Please have your counsel
contact ours in this regard.

[Signed Colin Andersen]
Paul Ivanoff

Partner

416.862.4223 DIRECT

416.862.6666 FACSIMILE
pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 58, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

osler.com

----- Original Message-----

From: Michael Killeavy [mailto:Michael.Killeavy@powerauthority.on.ca]
Sent: Wednesday, April 13, 2011 4:58 PM

To: Ivanoff, Paul; Sebastiano, Rocco

Cc: Deborah Langelaan; JoAnne Butler; Michael Lyle; Susan Kennedy
Subject: TCE Matter - Arbitration ....

Paul/Rocco,

We are being asked to:



1. Prepare a formal letter to TCE requesting mediation in a formal way, which sets out the
reasons for mediation and where we think it might assist us. This will be a counsel to
counsel letter; and,

2. Prepare a Notice of Arbitration to TCE.
Can you please start work on this. We want to send the mediation letter tomorrow.
We would like to be in a position to serve the Notice of Arbitration on Monday.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management .
Ontario Power Authority

120 Adelaide St. West, Suite 1660
Toronto, Ontario, MSH 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)

Michael .killeavy@powerauthority.on.ca
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This e-mail message is privileged, confidential and subject to copyright. Any unauthorized
use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et soumis 3 des droits d'auteur.
I1 est interdit de 1'utiliser ou de le divulguer sans autorisation.
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Aleksandar Kojic

From: Michael Killeavy

Sent: April 18, 2011 12:36 PM

To: Amir Shalaby

Cc: JoAnne Butler

Subject: FW: TCE Matter - Financial Model Explanation ...
Attachments: OPA Financial Model 8 April 2011.doc
importance: High

Amir,

JoAnne asked me to send this to you. It's a memo explaining how the financial model used in
the settlement discussions works.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1668
Toronto, Ontario

MSH 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

----- Original Message-----

From: Michael Killeavy

Sent: April 8, 2011 11:16 AM

To: Susan Kennedy; Smith, Elliot

Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan
Subject: TCE Matter - Financial Model Explanation ...
Importance: High

#%% PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION **¥%*

Attached is a memorandum explaining how the financial model we used in the settlement
negotiations works.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 16606
Toronto, Ontario, MS5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)



Michael.killeavy@powerauthority.on.ca
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** PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

8 April 2011

MEMO TO: Susan Kennedy
FROM: Michael Killeavy

RE: OPA Financial Model for Settlement Negotiations with TCE

Here is a brief explanation of how the financial model we used in the settlement
negotiations with TCE works:

1. The model was constructed in an MS-EXCEL 2010 spreadsheet.

2. We modelled each year necessary to build the proposed contract facility plus the
25 years 1o operate the facility for the 25 year contract term.

3. For each year we calculated cash inflow and subtracted cash outflows to arrive at
the net cash that went to TCE for each year of the modelling period. The net
cash to TCE was calculated on an after-tax basis using TCE’s effective tax rate
of 25%.

4. Cash flows occur monthly, but to simplify the model we modelled only each year.
We assumed that all cash flows occurred at the mid-point of each year, i.e., 1
July.

5. The net cash accruing to TCE was then discounted back to July 2009. This is
the same point in time that TCE was discounting its cash flows back to with its
model to arrive at a net present value (NPV”). This just a simple time-value of
money calculatiion using a discount rate and stream of cash flows.

6. We assumed an all-equity investment by TCE to fund construction and operation
of the plant. We used a return on equity of 7.5% for TCE and this is the discount
rate we used for the NPV calculation. We arrived at this cost of equity using
TCE's published financial statements. '

7. The only cash inflow on a yearly basis was the Net Revenue Requirement
(“NRR"). We assumed no net market revenues. Accordingly, the only annual
cash inflow was NRR/MW-month x 12 months/year x 500 MW of contract
capacity.
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** PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

8. The NRR revenue only commences once the facility achieves Commercial
Operation in Q1 2015.

9. Prior to Q1 2015 TCE is developing the facility and all cash flows are outflows.
We assumed a capital expenditure (“CAPEX") for the plant of $400 million. We
allocated the $400 million over the four years to the develop the facility in the
same manner TCE did, i.e., a certain percentage of the CAPEX was incurred
each year.

10.TCE had propsed a CAPEX of $540 million, which we believed to be too high.
Out technical expert thought the cost ought to be $375 million to $400 million at
the very most.

11.During each year of operating the facility, TCE is assumed to have certain
operating expenses (“OPEX") and Gas Distribution and Management ("GD&M")
expenses. These are deducted from the NRR revenue to yield net operarting
revenue also known as EBITDA (“Earnings Before Interest, Taxes, Depreciation
and Amortization™).

12.We assumed an annual inflation rate of 2%, which is consistent with TCE's
assumption. OPEX, 20% of the NRR and 20% of the GD&M were inflated
annually.

13.We ran the model and solved for a target NPV for the contract facility. We did
this by iteratively adjusting the NRR such that the NPV for the contract facility
matched the targeted NPV. When the model NPV was very close to the target
NPV we stopped the iterations. We used the MS-EXCEL Goalseek function to
automate this iterative task.

14.There is no “double dipping” as a | understand the use of this term, i.e., there are
no separate returns for OGS and K-W. What we do is we set the NPV target to
the level of the desired OGS NPV for the model run and then we solve the model
such that the NRR gives us only the target NPV. The only way to get double
dipping would be to set the the target NPV at the OPG NPV plus the K-W NPV,
to yield a very high target NPV. Our target NPV was established on only the
OGS NPV.

15. Our litigation counsel's sub-consultant is expereinced in power plant valuation
and assess the NPV for OGS at about $50 million. In doing so, he weighed the
probability of the the OGS actually be built, the probability of it being buit on time,
the proability of it not experiencing cost overruns, etc., to arrive at this $50 million
figure.



Aleksandar Kojic

From: JoAnne Butler

Sent: April 15, 2011 3:47 PM
To: Michael Lyle

Subject: Re: Draft letter

I like it,Mike...} wouldn't wait for Colin....he might not see this until tonight...we said by four and | would at least get it to
Jim by then...then let Jim advise us to send on...

ICB

From: Michael Lyle

Sent: Friday, April 15, 2011 03:31 PM

To: Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker
Cc: Michael Killeavy; Deborah Langelaan; Susan Kennedy
Subject: Draft letter

I have pasted this into the e-mail for your ease of reading Calin. Susan and | are in a meeting with Government and
Oslers counsel for the next hour. Colin: do you want this to go to Jim Hinds before it goes to Government?

In your email of April 13, 2011, you questioned the merit of the parties entering into a mediation process. I can
assure you that the OPA’s proposal to mediate was made in good faith and in an effort to work together with

TCE to negotiate the definitive form of an agreement in respect of the development of a power generation
project in the Cambridge area.

A mediated process would allow the parties to advance negotiations on certain key issues including those
respecting CAPEX estimates and TCE’s alleged damages. It would also permit a process whereby TCE could
provide information that it considers commercially sensitive to a mediator (and any expert engaged by the
mediator) who could then maintain confidentiality of such information from the OPA while facilitating further
discussions between the parties. TCE’s rejection of the OPA’s proposal to continue negotiations in a mediated
process forecloses the parties from receiving the benefits of third party facilitation.

The OPA is hopeful that, on reflection, you will recognize the benefits of participating in negotiations with the
assistance of a mediator. We believe that TCE should take all steps necessary to comply with its obligations
relating to good faith negotiations and reconsider its position respecting mediation. We continue to be prepared
to proceed promptly with a mediation to further the negotiations and we reiterate our request to you in that
regard.

As you know, the Contract provides that any matter in issue between the parties as to their rights under the
Contract may be decided by arbitration in accordance with Section 16.2 of the Contract. If you are not prepared
to continue negotiations in a mediated process, the OPA requests that the parties meet to discuss an arbitration
of the dispute between the parties and terms of reference of an arbitration. In that case, we would ask you to
have your legal counsel contact ours.

May we please hear from you at your earliest opportunity.

Michael Lyle
General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs



Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, MSH 1T1

Direct: 416-969-6035

Fax: 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient{s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the intended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files fransmitted with it is strictly prohibited. If you have received this message in emor, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message



Aleksandar Kojic

From: Michael Lyle
- Sent: April 15, 2011 4:20 PM

To: 'Sean.Mullin@ontario.ca’; 'craig.maclennan@ontario.ca'; 'david.lindsay@ontario.ca’; 'James
Hinds'

Cec: Colin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker; Michael Killeavy, Susan
Kennedy; Deborah Langelaan

Subject: TCE

Attachments: 20455701_2.doc

SO LICITOR/CL_IENT PRIVILEGE

Attached per our earlier conversation is the draft letter with respect to mediation and arbitration.

Michael Lyle

General Counsel and Vice President
Legal, Aboriginal & Regulatory Affairs
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario, M5SH 1T1

Direct: 416-969-6035

Fax; 416.969.6383

Email: michael.lyle@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain information that is privileged, confidential
and/or exempt from disclosure under applicable law. If you are not the infended recipient(s), any dissemination, distribution or copying of this e-mail message or
any files transmitted with it is strictly prohibited. If you have received this message in error, or are not the named recipient(s), please notify the sender immediately
and delete this e-mail message






Aleksandar Kojic

From: JoAnne Butier

Sent: April 18, 2011 5:24 PM

To: Michael Killeavy; 'ESmith@osler.com'
Cc: 'rsebastianc@osler.com'’

Subject: Re: TCE Matter - OPA Second Counter-Proposal ....

It was discussed in the recognition that both TCE and ourselves had a true up mechanism for the capital costs; however,
how the mechanism worked was not discussed. If we need to change the factor then we should, however, as i recall, it
helped us with the sunk cost true up as well.

JCB

Fram: Michael Killeavy

Sent: Monday, April 18, 2011 05:10 PM

To: 'ESmith@osler.com' <ESmith@osler.com:>

Cc: 'RSebastiano@osler.com' <RSebastianc@osler.com:>; JoAnne Butler
Subject: Re: TCE Matter - OPA Second Counter-Proposal ....

As 1 recall, this was TCE's converston factor, not mine.
Put a bullet in there for now and I'll do some work tonight on it.

JoAnne, am | correct in presuming that this NRR-CAPEX conversion factor wasn't discussed today at any of the MO/PO
meetings?

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Taronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax) -

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

From: Smith, Elliot [mailto; ESmith@osler.comj
Sent: Monday, April 18, 2011 04:53 PM

To: Michael Killeavy
Cc: Sebastiano, Rocco <RSebastiano@osler.com>
Subject: RE: TCE Matter - OPA Second Counter-Proposal ....

Michael,
We're working on the revised counier-proposal and should be able to get you a draft by 10 AM
tomorrow as requested.



Since the CAPEX has changed quite significantly from the original proposal, can you confirm
whether the conversion factor from CAPEX to NRR of 0.000 012 681 3 is still accurate? This
value is used fo adjust for both Oakville Sunk Costs and as part of the Target Cost adjustment.

Thanks,
Elliot

%]

Elliot Smith
Agsociate

416.862.6435 DIRECT
416.862.6666 FACSIMILE

esmith@esler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canadz M5X 1B8

[x]

From: Michael Killeavy [mailto:Michael.Killea owerauthority.on.ca
Sent: Monday, April 18, 2011 04:23 PM
To: Sebastiano, Rocco; Ivanoff, Paul; Susan Kennedy <Susan,Kenned owerauthority.on,ca>

Cc: Deborah Langelaan <Deborgh.Langelaan@powerauthority.on.ca>; JoAnne Butler

<jganne.butler@powerauthority.on.ca>
Subject: TCE Matter - OPA Second Counter-Proposat ....

*** PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

There have been some developments on this file over the last few days. It has been decided that the OPA will
make a second counter-proposal to TCE. The second counter-propasal will be identical to the first counter-
proposal with the exception of:

1. AACC will be 481 MW;

2. Target Capital Cost of $475 million;

3. Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated
now at 537 million;

4. Contract term of 25 year; and

5. The provincial government will not pass a regulation, similar to that which was enacted for the NYR
project, to exempt the project from the Planning Act. In recognition of the fact that TCE will still have
permitting and approvals risk we need to change the second paragraph in the “Permits and Approvals”
section of the first counter-proposal. We need to state that in the event that the K-W peaking plant
does not proceed, we will enter into good faith negotiations with TCE for: (i) the recovery of the OGS
sunk casts; (i) prudently incurred expenditures on the K-W peaking plant; and, (iii) the financial value of
the OGS contract.

During our telephone call | misspoke when | said that the provincial government would enact a regulation to
exempt the project from the Planning Act. It will not do so.



We wouid like to receive a draft of this second counter-proposal hefore 10am tomorrow. If this isn’t possible,
please let me know in advance.

Thank you,

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

MS5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure fs prohibited.

Le contenu du présent courriel est privilégié, confidentiel et
soumis 2 des droits d'auteur. Il est interdit de 'utifiser ou
de le divulguer sans autorisation,







Aleksandar Kojic

From: Michae! Killeavy

Sent: April 18, 2011 8:21 PM

To: Sehastiano, Rocco; Susan Kennedy; Ivanoff, Paul; Smith, Elliot

Cc: JoAnne Builer; Deborah Langelaan

Subject: TCE Matter - OPA Second Counter-Proposal - NRR-CAPEX Adjustment Factor ...
Attachments: OPA Self-Negotiation NRR Model 18 Apr 2011 COUNTER-PROPOSAL.xls
Importance: High

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***

I worked on the NRR-CAPEX adjustment factor analysis this evening, and the adjustment of NRR
in relation to the adjusted CAPEX is:

NRR = ©.6000152133 * ADJUSTED_CAPEX + 7695.388889

In this analysis I set the TCE/OPA share to be 5@8/58 on both the upside and downside of the
new $475 million Target CAPEX.

I am attaching the spreadsheet I used in the analysis for ease of reference.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide S5t. West, Suite 1660
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)

Michael.killeavy@powerauthority.on.ca






Target Costing Allocation of Actual CAPEX

Target CAPEX =

CAPEX Sharing:

FINAL CAPEX =
Overrun (Underrun) =
OPA Share

TCE Share

Adjusted CAPEX =

Initial NRR
Final NRR

ADJUSTED CAPEX
$412,500,000
$425,000,000
$437,500,000
$450,000,000
$462,500,000
$475,000,000
$487,500,000
$500,000,000
$512,500,000

CPA

TCE

$413
$425
$438
$450
$463
5475
5488
$500
$513

$475,000,000

Overrun

50%

50%

$550,000,000
$75,000,000
$37,500,000
$37,500,000
$512,500,000

514,500

$15,492

mz=
b:
FINAL NRR
$13,971
$14,161
$14,351
$14,541
$14,732
$14,922
$15,112
$15,302
$15,492

0.0000152133

Underrun
50%
50%
Target CAPEX + OPA Share

1.52133E-05
7695.388889

FITTED LINE

$13,971

$14,161

$14,351

$14,541

$14,732

$14,922

$15,112

$15,302

515,492



$15,000 --

$14,500

$14,000

13,500 - - - «imme e e e o e e e+

$463 $475 5488 $500 $513

$13,000 - - PP
5413 5425 5438 $450




Aleksandar Kojic

From: Michae! Killeavy

Sent: April 18, 2011 8:21 PM

To: Sehastiano, Rocco; Susan Kennedy; Ivanoff, Paul; Smith, Elliot

Cc: JoAnne Builer; Deborah Langelaan

Subject: TCE Matter - OPA Second Counter-Proposal - NRR-CAPEX Adjustment Factor ...
Attachments: OPA Self-Negotiation NRR Model 18 Apr 2011 COUNTER-PROPOSAL.xls
Importance: High

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***

I worked on the NRR-CAPEX adjustment factor analysis this evening, and the adjustment of NRR
in relation to the adjusted CAPEX is:

NRR = ©.6000152133 * ADJUSTED_CAPEX + 7695.388889

In this analysis I set the TCE/OPA share to be 5@8/58 on both the upside and downside of the
new $475 million Target CAPEX.

I am attaching the spreadsheet I used in the analysis for ease of reference.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide S5t. West, Suite 1660
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)

Michael.killeavy@powerauthority.on.ca






Aleksandar Kojic

From: JoAnne Butler

Sent; April 18, 2011 9:01 PM

To: Mlchael Killeavy; rsebastlano@osler com'; Susan Kennedy; 'Plvanoff@osler com’;
'ESmith@osler.com’

Cc: Deborah Langelaan

Subject: Re: TCE Matter - OPA Second Counter-Proposal - NRR-CAPEX Adjustment Factor ...

Michael, Rocco,
Thanks for all your work tonight. We will finalize in the morning.
iCB

----- Original Message -----

From: Michael Killeavy

Sent: Monday, April 18, 2011 68:26 PM

To: Sebastiano, Rocco <RSebastiano@osler.com>; Susan Kennedy; Ivanoff, Paul
<PIvanoff@osler.com»; Smith, Elliot <ESmith@osler.com>

Cc: JoAnne Butler; Deborah Langelaan

Subject: TCE Matter - OPA Second Counter-Proposal - NRR-CAPEX Adjustment Factor ...

##* PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION **#

I worked on the NRR-CAPEX adjustment factor analysis this evening, and the adjustment of NRR
in relation to the adjusted CAPEX is:

NRR = ©.0000152133 * ADJUSTED_CAPEX + 7695.388889

In this analysis I set the TCE/OPA share to be 58/58 on both the upside and downside of the
new $475 million Target CAPEX.

I am attaching the spreadsheet I used in the analysis for ease of reference.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

126 Adelaide St. West, Suite 1680
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca







Aleksandar Kojic

From: JoAnne Butler

Sent: April 19, 2011 9:19 AM

To: Michael Killeavy; 'Sebastiano, Rocco'; 'lvancff, Paul'; Susan Kennedy
Cc: Deborah Langelaan

Subject: RE: TCE Matter - OPA Second Counter-Proposal ....

Please note that this was not the recommendation of the ER team working on the replacement project negotiations. This
was directed to us to do verbally by the government. This is as far as we can go and we will be taking to our Board for
their approval shortly.

JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontarioc M5H 1T1

416-969-6005 Tel.
416-969-8071 Fax.

jeanne.butler@powerauthority.on.ca

From: Michael Killeavy

Sent: Lunes, 18 de Abril de 2011 04:24 p.m.

To: Sebastiano, Rocco; Ivanoff, Paul; Susan Kennedy
Cc: Deborah Langelaan; JoAnne Butler

Subject: TCE Matter - OPA Second Counter-Proposal ....

*** PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

There have been some developments on this file over the last few days. It has been decided that the OPA will make a
second counter-proposal to TCE. The second counter-proposal will be identical to the first counter-propasal with the
exception of: ‘

1
2.
3.

&

AACC will be 481 MW;

Target Capital Cost of $475 million;

Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated now at
537 million;

Contract term of 25 year; and

The provincial government will not pass a regulation, similar to that which was enacted for the NYR project, ta
exempt the project from the Planning Act. In recognition of the fact that TCE will still have permitting and
approvals risk we need to change the second paragraph in the “Permits and Approvals” section of the first
counter-proposal. We need to state that in the event that the K-W peaking plant does not proceed, we will
enter into good faith negotiations with TCE for: {i) the recovery of the OGS sunk costs; (ii) prudently incurred
expenditures on the K-W peaking plant; and, (iii) the financial value of the OGS contract.

During our telephone call | misspoke when | said that the provincial government would enact a regulation to exempt the
project from the Planning Act. 1t will not do so.

We would like to receive a draft of this second counter-proposal before 10am tomorrow. |f this isn’t possible, please
l[et me know in advance.



Thank you,

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 {CELL)

416-967-1947 (FAX)



Aleksandar Kojic

From: JoAnne Butler

Sent: April 19, 2011 9:23 AM

To: - Michael Killeavy

Subject: RE: TCE Matter - OPA Second Counter-Proposal ...

| know that... just wanted to make it clear for the future....
JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.
joanne.bufler@poweravthority.on.ca

From: Michael Killeavy

Sent: Martes, 19 de Abril de 2011 09:21 a.m.

To: JoAnne Butler

Subject: Re: TCE Matter - OPA Second Counter-Proposal ...

Sorry. | didn't mean otherwise.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 {fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

From: JoAnne Butler

Sent: Tuesday, April 19, 2011 09:18 AM

To: Michael Killeavy; 'Sebastiano, Rocco' <RSebastiano@esler.com>; ‘Ivanoff, Paul' <PIvancif@osler.com>; Susan
Kennedy '

Cc: Deborah Langelaan

Subject: RE: TCE Matter - OPA Second Counter-Proposal ....

Please note that this was not the recommendation of the ER team working on the replacement project negotiations. This
was directed to us to do verbally by the government. This is as far as we can go and we will be taking to our Board for
their approval shortly.

JCB



JoAnne C. Butler
Vice President, Electricity Resources
Ontaric Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.
[oanne.buller@powerauthority.on.ca

From: Michael Killeavy

Sent: Lunes, 18 de Abyil de 2011 04:24 p.m.

To: Sebastiano, Rocco; Ivanoff, Paul; Susan Kennedy
Cc: Deborah Langelaan; JoAnne Butler

Subject: TCE Matter - OPA Second Counter-Proposal ...

*** PRIVILEGED AND CONFIDENTIAE — PREPARED IN CONTEMPLATION OF LITIGATION ***

There have been some developments on this file over the last few days. It has been decided that the OPA will make a
second counter-proposal to TCE. The second counter-proposal will be identical to the first counter-proposal with the
exception of:

1.
2.
3.

AACC will be 481 MW;

Target Capital Cost of 5475 million;

Net Revenue Requirement of $14,922/MW-month, which is inclusive of the OGS sunk costs estimated now at
537 million;

Contract term of 25 year; and

The provincial government will not pass a regulation, similar to that which was enacted for the NYR project, to
exempt the project from the Planning Act. In recognition of the fact that TCE will still have permitting and
approvals risk we need to change the second paragraph in the “Permits and Approvals” section of the first
counter-proposal. We need 1o state that in the event that the K-W peaking plant does not proceed, we will
enter into good faith negotiations with TCE for: (i) the recovery of the OGS sunk costs; (i} prudently incurred
expenditures on the K-W peaking plant; and, (iii) the financial value of the OGS contract.

Buring our telephone call | misspoke when | said that the provincial government would enact a regulation to exempt the
project from the Planning Act. 1t will not do se.

We would like to receive a draft of this second counter-proposal before 10am tomorrow. [f this isn’t possible, please
let me know in advance.

Thank you,

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1



416-969-6288
416-520-9788 {CELL)
416-967-1947 (FAX)






Aleksandar Kojic

From: JoAnne Butler

Sent: April 19, 2011 11:18 AM

To: Michael Killeavy

Subject: Board Presentation

Attachments: OGS_BOD_CM_20110420 v1.pptx

PRIVATE AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION.

Please review for any gaps....thanks...
JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T1

415-969-6005 Tel.
416-969-6071 Fax.
joanne buller@powerauthority.on.ca -
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Winding'Up of the Oakuville
Generating Station (OGS) Contract

Board of Directors — For Information

April 20, 2011

Privileged and Confidential — Prepared in Contemplation of Litigation



‘Status

TCE rejected OPA counter-proposal via telephone on April 1.

Email exchange between Colin (asking for more information and proposing
mediation} and Alex Pourbaix (strongly rejecting mediation offer, imposing deadline
for us to agree to their offer or threat of litigation).

Due diligence performed by our external and internal counsel regarding pros/cons of
arbitration/litigation. Prepared letter from Colin to Alex to propose sitting down to
agree 1o terms of reference for arbitration. Letter not sent.

Meanwhile, TCE met with Government to express concerns over our offer and more
threat of litigation.

TCE'’s approach of “divide and conquer” has worked as Government is now integrally
involved and being heaving lobbied by GR rep from TransCanada.

Government verbally directed us to send counter proposal which puts us in a position
of weakness, ie. negotiating with ourselves. Government informed TCE that OPA
would be coming back with another offer.

We believe that this offer closes the value gap enough on the lost profits from OGS to

prevent litigation without putting further undue obligation on the ratepayer because of
not having a competitive procurement. TCE may think otherwise.
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OPA Second Counter-Proposal

QPA Second Counter Proposal

Assumptions

5.25%

TGE Proposal OPA Gounter-Proposal

March 10, 2011 March 28, 2011 Aprif21, 2011 Comments
NRR NRR covars capital costs, financing working capital, ratums, fixed monthly payment
Net Revenus $15,900/MW-month $12,500/hw-month $14,922IMW-month over life of contract. Energy paid on a deamed dispatch basis, this plant will
Regqulrement N

operate less than 10% of the time.
* " dit -

Financing Unknown Assumed 7,5% Cost af Equlty, alt equlty project, TCE claimed *unlaveraged® discount rate of TCE can financedleverage how thay want to increase NPV of project.. Wahave

assumed in second proposal what we beliave that they would use.

20 Years + Oplion for 10

Wa baliava that TCE abtains all thelr value in the first 20 years. 10 Year Option is a
*nice 1o have” sweetener,

Contract Term Year Extention. 25 Years 25 Years Precedent for25 year eeniract. — Portlands Energy Centre has option for additionat
fiva years on the 20-year term.

Contract Capacity LTEP indicates need for peaking generation in KWCG; need at least 450 MW of

{Annual Average) 450MwW 500 bW 481 MW summar paaking capacity, average of 500 MW provides additional sysiem flexibility

and reduces NRR on per MW basis.

Sunk Cost Treatment

Lump Sum Payment of
$37mm

Amortize aver 25 years — no returns

Arnertize over 25 years = ne refurns

$37mm currently being audited by Ministry of Finance for substantiation and
reasonableness.

Gas/Electrical
Interconnections

Payment in addition lo the
NRR

Pajmeni in addition to the NRR

Payment in addition o the NRR

Precedent ~ Partands Energy Cenltre , Halten Hills ,and NYR Peaking Plant, Pald
on a cost recovery basis, i.e. no oppartunity to charge an additional risk premium on
top of activa costs. TCE estimate is $100mm, £ 20%.

Qur CAPEX based on Independent review by our Technical Expart and published

approvals risk

Planning Act approvals exemption.

and sunk costs if the K-W Paaking Plant
doesn't proceed bacause of permilting issues.

(C::a:li:;lx‘fxpendltures $540mm S400mm $475 mm information on other similar generation facilities. Ve have increased It by $75mm;
hopwaver, cannot really substantiate why. Therefore, we are still proposing a target
cost on CAPEX wheve increasesidecreases are shared.

Operational TCE has given us limited insights inte their aperating expenses.

Expenditures Litla Visiallity Reasonable Reasonable We have used advice from our technical consultant on reasonable OPEX

{OPEX)
estimates,

Na goverament assistance with parmitting and
Assislance/Protection fram . apprevals combined with a goad faith Inthe second caunter-proposal the parmitting risk Is entirely transferred to TCE;
id !
Other mitigating Planning Act Wa wauld approach Governmant lo pravida obligation to negoliale OGS compensation however, the pramise of finding compensation of OGS lost prefits would continue

until another option is found.
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Quantum Comparison

TCE's Proposal

OPA's 1st
Counter Proposal

OPA's FINAL
Counter Proposal

SUNK COSTS OGS LOST OPPORTUNITY | CAPITAL EXPENDITURES GAP
(M) (M) ($M) ($M}
TCE Proposal 37 375 540
OPA's First Proposal 37 160 400 354
OPA’s Final Proposal 37 200 475 265
Replacement Project Comparison
m Sunk Cost {SM)

W Replacement Project
including lost
opportunity of
cancelling 0GS (SM)*

o Capital Cost {SM)

50

$100

$200  $300

1

5400  $500 5600

insMm

$700  $800  $900

$1,000

Financing Assumptions updated to reflect what we "think” that TCE would be using, ie. WACC - 5.25%
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Next Steps

* TCE accepts — proceed to sign Implementation Agreement and work towards completing contract.

= TCE does not accept — send out letter to sit down to prepare terms of reference for arbitration.
This will show that we have used all reasonable efforts to get to a resolution.

+ Large possibility that Government will continue to direct us to meet TCE’s demands for fear of
either private arbitration or public litigation.
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Aleksandar Kojic

From: Michael Killeavy

Sent: April 19, 2011 1:28 PM

To: ‘Sebastiano, Rocco'’; 'vanoff, Paul’; 'Smith, Elliot'; Susan Kennedy

Cc: Deborah Langelaan; JoAnne Butler

Subject: FW: TransCanada Energy Lid. and Ontario Power Authority

Attachments: Letter to C. Andersen_B. Duguid from M. Barrack dated April 19, 2011.PDF

Please see the attached letter.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Coniract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: [rene Mauricette

Sent: April 19, 2011 1:27 PM

To: Kristin Jenkins; Michael Lyle; JoAnne Butler; Michael Killeavy; 'jim_hinds@irish-line.com’
Subject: FW: TransCanada Energy Ltd. and Ontario Power Authority

From Colin fyi. Clare for Irene x 6010

From: Sharonlee Gorgichuk [mailto:SGorgichuk@tgf.ca]
Sent: April 19, 2011 11:02 AM

To: Colin Andersen; brad.duquid@ontario.ca
Cc: craig.maclennan@ontaric.ca; jamison.steve@aniario.ca; sean.mullin@ontario.ca
Subject: TransCanada Energy Ltd. and Ontario Power Authority

Dear Sirs,
Please see attached correspondence of today’s date from Michael Barrack.

Regards,
Sharonlee Gorgichuk

I ( ; I Tharnton Grout Finnigan wee
RESTRUCTURGNG + LITICATION

Sharonlee Gorgichuk | Assistant to Michae!l E. Barrack | sgorgichuk@tgf.ca | Direct Line: 416-304-1152 | Thernton Grout Finnigan LLP |
Suite 3200, Canadian Pacific Tower, 100 Wellington Street West, P.O. Box 329, Taronto-Dominion Centre, Toronto, Ontaria M5K 1K7 | 416-

304-1616 | Fax: 416-304-3313 | www.tsf.ca



PRIVILEGED & CONFIDENTIAL - This efectronic transmission is subject to solicitor/client privilege and contains confidential information intended
only for the person(s) named above. Any other distribution, copying or disclosure is strictly prohibited. 1f you have recelved this email in error,
please notify our office immediately by calling {416) 304-1616, and delete this email without forwarding it or making a copy.



Canadian Pacific Tower
Toronto-Dominion Centre

100 Wellington Straet West
Suite 3200, RO. Box 327
Joronte, ON Cznada MSK 1K7

Thernton Grout Finnigan LLP TA163041616 F416.3061313
RESTRUCTURING + LITIGATION
Michae! E. Barrack

T: 416-304-1109
E: mbarrack@tgfica

April 19,2011

VIA EMAIL
" WITHOUT PREJUDICE

Ontario Power Authority Ministry of Energy

120 Adelaide Street West 4™ Floor, Hearst Block

Suite 1600 900 Bay Street

Toronto, Ontario Toronto, Ontario

MS5H 1T1 M7A 2E1

Atin: Colin Andersen : Attn: The Honourable Brad Dugnid

Chief Executive Officer Minister of Enexgy

. Dear Sirs:

Re: Southwest GTA Clean Energy Suppl'y Contract (the “Contract”) between
TransCanada Energy Ltd. (“TCE”) and Ontario Power Authority (the “OPA”)
dated October 9, 2009

We have been retained by TCE to represent its interests in connection with the termination of the
Contract by letter dated October 7, 2010. That termination occurred following a public
announcement by Minister Dugunid. We are uncertain whether the Minister issued a directive o
the OPA regarding the termination.

In the termination letter, the OPA stated to TCE, “the OPA acknowledges that you are entitled to
your reasonable damages from the OPA, including the anticipated value of the Contract.” The
letter also identified the OPA’s “wish to work with you to identify other projects and the extent
to which such projects may compensate you for termination of the Contract while appropriately
protecting the interests of ratepayers.”

We have been briefed on the unsuccessful attempts to resolve this matter on the basis suggested
in the termination letter, despite several months of negotiations. Our instructions are to
commence the formal legal process of identifying the appropriate mechanism to determine the
reasonable damages, including the anticipated value of the Contract and an appropriate
mechanism for transferring that value from the OPA and the Province of Ontario to TCE. In
order fo facilitate this process, we would request that you have your legal counsel contact us in
order to discuss the manner of proceeding.

tgf.ca



TGF :

Thornton Grout Finhigan wLp

We would be available to meet with counsel to begin this process this week. We would request
that your counsel contact us no later than Tuesday, April 26, 2011. Our client has instructed us
to move forward with reasonable expedition. We understand that a counterproposal will be
delivered to TCE by the close of business on Wednesday, April 20, 2011 as part of the informal
settlement discussions. While this formal process of dispute resolution moves forward, our
client remains willing to discuss alternatives, but is not willing to suspend the formal process.

We look forward to hearing from your counsel.
Yours very truly,

Thornton Grout Finnigan LLP

oo

Michael E. Barrack
MEB/slg

Ce Craig MacLennen, Chief of Staff to the Minister of Energy
Jamison Steve, Principal Secretary to the Premiey
Sean Maudllin, Divector of Policy, Office of the Premier

tgf.ca



Aleksandar Kojic

From: JoAnne Butler

Sent: . April 19, 2011 2:34 PM

To: Colin Andersen

Cc: _Kristin Jenkins; John Zych; Michael Killeavy; Irene Mauricette
Subject: Slide Deck for Tomorrow's Board Meeting

Attachments: OGS_BOD_CM_20110420 v1.pptx

Imporiance: High

Colin, here are our proposed slides for tomorrow's meeting. John has promised fo send them out today so if you have
any changes, please let him know. :

JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T1

416-969-6005 Tel.
416-869-6071 Fax.
joanne.butler@powerauthority.on.ca
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TCE rejected OPA counter-proposal via telephone on April 1.

Email exchange between Colin (asking for more information and proposing mediation) and Alex
Pourbaix (strongly rejecting mediation proposal, imposing deadline for us to agree to their
proposal or threat of litigation).

Due diligence performed by our external and internal counsel regarding pros/cons of

arbitration/litigation. Prepared letter from Colin to Alex to propose sitting down to agree to terms
of reference for arbitration. Letter not sent.

Meanwhile, TCE met with Government to express concerns over our proposal and more threat of
litigation.

TCE'’s approach of “divide and conquer” has worked as Government is now integrally involved
and being heaving lobbied by GR rep from TransCanada.

Government verbally directed us to send counter proposal which puts us in a position of
weakness, ie. negotiating with ourselves. Government informed TCE that OPA would be coming
back with another proposal.

We believe that this proposal closes the value gap enough on the lost profits from OGS to prevent
litigation without putting further undue obligation on the ratepayer because of not having a
competitive procurement. TCE may think otherwise.

TCE has sent letter from their litigation counsel on April 19 asking to sit down with our internal
counsel to determine the appropriate dispute mechanism for resolving the matter, TCE remains
willing to discuss alternatives, but not willing to suspend the formal process.
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OPA Second Counter-Proposal

{Annual Average}

TCE Proposal OPA Counter-Proposal OPA Second Counter Proposal :
March 10, 2011 March 28, 2011 April21, 2011 Comments
NRR NRR covers capital costs, financing warking capital, returns, fixad monthly payment
ﬂ:‘ 5;: o $16,8C0MW.month §12,500/W-month $14,922MW-morth aver fifa of cantract, Energy paid on a desmed dispalch basis, this plant will
q e operate less than 10% of the time.
Flnancing . . . TCE claimed "unleveraged" discount rate of TCE can financefleverage how they want lo Increase NPV of project. Wehave
Assumptions Unknawn Assumed 7.5% Cost of Equity, ell eguily project, 5.25% assumed in second proposal what we believe that they would use.
Wa believe thal TGE oblains all their value in the first 20 years, 10 Year Optionis a
20 Years + Option for 10 *nica ta hava" sweslener.
[+
ontract Term Year Extention. 25 Yaars 25 Years Precedent for 28 yaar eontract. ~ Pertlands Energy Centre has aption for additional
five years on the 20-year ferm.
Contract Capacity 450 MW 500 MW 435 MW LTEP indicates need for peaking generation in KWCG; need at least 450 MW of

summer peaking capacity, average of 500 MV provides additionat system flexibility
and reduces NRR on per MW basis.

Lump Sum Payment of

Interconnections

NRR

Payment in addition to the NRR

Payment in addition fo the NRR

Sunk Cost Treatment £37mm Amortize aver 25 years — ne retums Amartize over 25 years — no retums $37mm currenily being audited by Ministry of Finance for substantiation and
reasanableness.
Gas/Elactrical Payment in addition to the Pracedent — Perllands Energy Centre , Haltan Hills ,and NYR Peaking Plant. Paid

an a cast recovery basis, i.e, no epporiunily lo charge an additional risk premium on
top of active costs, TCE estimale is $100mm, £ 20%.

Capltal Expenditures

Qur CAPEX based on Independent review by our Technical Expert and published

approvals risk

Planning Act approvats exemption,

and sunk costs if the K-W Peaking Plant
doasn't proceed because of permitting issues,

(CAPEX) £540mm $400mm $475mm information an other similar generaticn facilities. We have increased it by $75mm;
hepwever, cannot really substantiate why. Therefore, we are still proposing a target
cost on CAPEX where increases/decreases are shared.

Operational TCE has given us limited Insights Into their operating sxpenses

dits . A ,

Expenditures Litta Visitifity Reasanable Reasgnable We have used advice from our technical consultant on reascnable OPEX

{OPEX)
astimates.

No govermment assistance with permitting and
Assistance/Pretection from . approvals combined with a good faith In tha second counter-propasal the permitting risk [s entirely transferred 1o TGE;
AR . wauld approach Government i . " . " ) !
Other mitigating Planning Act we PP vermment [ provice abligation to negotiate OGS compensation howsver, the promise of finding compansation of OGS lost profits would continus;

until anather aption is found,
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Quantum Comparison

TCE's Proposal

OPA's 1st
Counter Proposal

OPA's FINAL
Counter Proposal

S0

$100

$200 5300

$400 $500 $600

MELY

$700  $800  $900

$1,000

SUNK COSTS OGS LOST OPPORTUNITY | CAPITAL EXPENDITURES GAP
{$M) {$M) (§M) ($M)
TCE Proposal 37 375 540
OPA’s First Proposal 37 160 400 354
OPA’s Final Proposal 37 200 475 265
Replacement Project Comparison
m Sunk Cost{5M)

H Replacement Project
including lost
opportunity of
cancelling 0GS (SM)*

m Capital Cost {SM)

Financing Assumptions updated to reflect what we "think” that TCE would be using, ie. WACC - 5.25%
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Next Steps

+ TCE accepts — proceed to sign Implementation Agreement and work towards completing contract.

» TCE does not accept — legal teams will determine appropriate mechanism to resolve the matter.
However, we have lost our leverage to try and get the dispute mechanisms on the table first.

« Reasonable probability that Government will continue to direct us to meet TCE’s demands for fear
of either private arbitration or public litigation.

ONTARIO
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Aleksandar Kojic

From: JoAnne Butler

Sent: April 19, 2011 4:54 PM

To: Colin Andersen

Cc: Kristin Jenkins; John Zych; Michael Killeavy; Irene Mauricette; Michael Lyle
Subject: RE: Slide Deck for Tomorrow's Board Meeting

Attachments: OGS_BOD_CM_20110420 v1.ppix

John,

Here are the revised slides with typos fixed and have addressed all of Colin’s comments except for the last point. We will
look at that in the Exec Committee tomorrow. Thanks...

JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronte, Ontario M5H 1T1

416-869-6005 Tel.
416-969-6071 Fax.

joanne. butler@powerauthority.on.ca

From: Colin Andersen

Sent: Martes, 19 de Abril de 2011 03:27 p.m.

To: JoAnne Butler

Cc: Kristin Jenkins; John Zych; Michael Killeavy; Irene Mauricette
Subject: RE; Slide Deck for Tomorrow's Board Meeting

2 typos p 3 — “Extention” row 3, col2, and "howp ever” row 7, col 5

Add the share overfunder to the $475m cap ex box

How are we addressing the Boards confusion from sirategy day?

What about “Sean's way” — I'm guessing Jim will ask — variation on “walkaway” (sunk cost +turbines+lost profit = money
for nothing) vs “all in for ratepayer” (same but adds in KW as still have to do a KW plant eventually) — noting that in both
cases the turbine cost will be < 215 since they will be sold/repurposed for something on the dollar

Colin Andersen
Chief Executive Officer

Ontario Power Authority

120 Adetaide Street West, Suife 1600
Toronto, Ontario M5H 1T1

T. 416 969 6399

F. 416 969 6380
celin.andersen@powerauthorify.on.ca
www.powerauthority.on.ca

Please consider your environmental responsibilily before printing this email

From: JoAnne Butler

Sent: Tuesday, April 19, 2011 2:34 PM

To: Colin Andersen

Cc: Kristin Jenkins; John Zych; Michael Killeavy; Irene Mauricette
Subject: Slide Deck for Tomorrow's Board Meeting
Importance: High



' Colin, here are our proposed slides for tomorrow’'s meeting. John has promised to send them out today so if you have
any changes, please let him know.

JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontaric MSH 1T1

416-969-6005 Tel.
416-969-6071 Fax.

joanne.butler@powerauthority.on.ca
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Status

»  TCE rejected OPA counter-proposal via telephone on April 1.

»  Email exchange between Colin (asking for more information and proposing mediation) and Alex
Pourbaix (strongly rejecting mediation proposal, imposing deadline for us to agree to their
proposal or threat of litigation).

»  Due diligence performed by our external and internal counse! regarding pros/cons of
arbitration/litigation. Prepared letter from Colin to Alex to propose sitting down to agree to terms
of reference for arbitration. Letter not sent.

+  Meanwhile, TCE met with Government to express concerns over our proposal and more threat of
litigation.

+  TCE's approach of “divide and conquer” has worked as Government is now integrally involved
and being lobbied by Government Relations rep from TransCanada.

«  Government verbally directed us to send counter proposal which puts us in a position of
weakness, ie. negotiating with ourselves. Government informed TCE that OPA would be coming
back with another proposal.

«  We believe that this proposal closes the value gap enough on the lost profits from OGS to prevent
litigation without putting further undue obligation on the ratepayer because of not having a
“competitive procurement. TCE may think otherwise.

»  TCE has sent letter from their litigation counsel on April 18 asking to sit down with our internal
counsel to determine the appropriate dispute mechanism for resolving the matter. TCE remains
willing to discuss alternatives, but not willing to suspend the formal process.

2 Privileged and Confidential - Prepared In Gontemplation of Litigation ON l ARIO
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OPA Second Counter-Proposal

TCE Proposal OPA Counter-Proposal OPA Second Counter Proposal
March 10, 2011 Mareh 28, 2011 . April21, 2011 Commants
::RR $16, 00/MW-month $12.500/MW-month NRR covers capital ¢osts, financing working capital, returns, fixed menthly payment
Re ul?' :e“:i ' ' $14,922/MW-month over life of coniract. Energy paid on a deemed dispatch basis, this plant will
quiremen aperate lass than 10% of the time,
Financing . TCE claimed "unieveraged® discount rate of TCE can finance/leverage how ihey wanl to Increase NPV of project.. Wa have
d 7.5 3 N -
Assumptions Unknowin Assumed 7.5% Cost of Equily, all eqully project, 5.25% assumed in sacond proposal what we believe that they weuld use.
We believa thal TCE obtains all their value in the first 20 years. 10 Year Oplionis a
20 Years + Oplion for 10 "nice to have™ sweelener.
Contract Term Year Exemption 25'years 25 Years Precedent for 26 year centract. - Portlands Energy Centre has option for additicnal
fiva years on the 20-year term,
Contract Capacity LTEP indicates need for peaking generation in KWCG; need at lgast 450 MW of
{Annual Average) 450 Mw 500 MW 481 MW summer peaking capacity, average of 500 MW provides additional system flexibitity

and reduces NRR en per MW basis.

Sunk Cost Treatment

Lump Sum Payment of
$37mm

Amortize aver 25 years —no returns

Amonrtize over 25 years — no feturns

$37mm currently being audited by Ministry of Finance for substantiation and
reasonableness.

Gas/Electrical
Interconnections

Payment in addition to the
NRR

Payment in addltion to tha NRR

Payment in addition ta the NRR

Precedent ~ Porttands Energy Centra , Halton Hills ,and NYR Paaking Plant. Paid
on a cost recovery basis, i.e. ne opporiunity to charge an additional risk premium on
top of acliva costs, TCE estimate {s $100mm, +20%.

Capltal Expenditures

Our CAPEX based on independent review by our Technical Expert and published
information ors other similar gansration facililies, We have increased it by $100mm;

approvals risk

Planning Act approvals exemption.

(CAPEX} $540mm $400mm $475 mm however, cannat really substantiate why. We are stlll proposing a larget cost an
CAPEX where there I5 a $25 uppenlower band and then increases/decreasas are
shared,

Operational AN

" I TCE has given us limited insights into their operating expensses.
:Egg;;;mums Litia Visiblity Reasonabia Reasonable We have used advice from our technical consultant on reasonable OPEX
estimates.
No government assistance with permitting and :
Assistance/Protection from . approvals combined with a good faith In1he second counter-propasal the permitting risk is entirely transferred to TCE;
Other mitigating Planning Act We would approach Government ta previde obligation lo negotiate 3GS compensation hawever, the promise of finding compensatien of GGS lost profits would conlinue;

and sunk costs if the K-W Peaking Plant
doesn't proceed because of permitling issuas,

until anciher oplion is found.

ONTARIO
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Quantum Comparison

SUNK COSTS OGS LOST OPPORTUNITY | CAPITAL EXPENDITURES GAP
{$M) ($M) {$M) ($M)

TCE Proposal 37 375 540
OPA's First Proposal 37 160 400 354
OPA’s Final Proposal 37 200 475 265

TCE's Proposal

OPA's 1st
Counter Proposal

OPA's FINAL
Counter Proposal

Replacement Project Comparison

T T T

40 $100 $200 5300 400

$500
in SM

$600 5700 5800

$900 51,000

= Sunk Cost (SM)

=& Replacement Project
induding lost
opportunity of
cancelling 0GS$ (SM)*

& Capital Cost{SM)

Financing Assumptions updated to refiect what we "think” that TCE would be using, ie. WACC ~ 5.25%

Proposal covers OGS and KWCG profits, no double dipping

ONTARIO
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Next Steps

Send out hew counter proposal.
+ TCE accepts — proceed to sign iImplementation Agreement and work towards completing contract.

+ TCE does not accept — legal teams will determine appropriate mechanism to resolve the matter.
However, we have lost our leverage to try and get the dispute mechanisms on the table first.

* Reasonable probability that Government will continue to direct us to meet TCE’s demands for fear
of either private arbitration or pubilic litigation.

»  Send out strongly worded letter (prepared) to TCE indicating that they have breached their terms
of the confidentiality agreement with us and are not negotiating in good faith.

ONTARIO
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Aleksandar Kojic

From: John Zych
Sent: April 19, 2011 8:22 PM
To: Colin Andersen; ceb1618@aol.com; jim.hinds@irish-line.com; imichaelcostello@hotmail.com;

rfitzgerald7 @sympatico.ca; rfitzgerald7 @sympatico.ca; ferrari@execulink.com;
blourie@ivey.org; pjmon@yorku.ca; lynandneil@sympatico.ca

Cc: JoAnne Butler; Michael Lyle; Kristin Jenkins; Michael Killeavy; Irene Mauricette; Nimi Visram

Subject: BOARD TELECONFERENCE MEETING - WEDNESDAY, APRIL 20, 2010 AT 5:30 P.M.,
TORONTO TIME ‘

Attachments: 0OGS_BOD_CM_20110420 v1.pptx

| wish to confirm that we will hold a Board teleconference meeting on Wednesday, April 20, 2010 at 5:30 p.m., Toronto
time, on the subject of the Oakville generating station matter. It is expected o last about 45 minutes.

A slide deck is attached.

All Board members other than Lyn Mcl.eod are expected to participate. (Lyn is away until April 26th and does not have
access to e-mail, so | do not expect her to participate.)

This is an information matter, so there is no resolution. {If an OPA counter-cifer to TransCanada Energy is agreed to by
the Board and accepted by TransCanada Energy, an implementation agreement will be drafted by the parties, which our
Board will be asked tc approve before signing.)

The call-in number particulars are as follows:

Toll Free: 1-877-320-7617
OPA Board Members' Access Code: 6802847

If any of our Board members are in downtown Toronto at the time of the meeting, they should feel free to attend in person
in the 16th Floor Boardroom, if they wish to do so.

John Zych

Corporate Secretary

Ontario Power Authority

Suite 1600

120 Adelaide Street West
Toronto, ON M5H 1T1
416-969-6055

416-967-7474 Main telephone
416-967-1947 OPA Fax
416-416-324-5488 Personal Fax
John.Zych@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain
information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly
prohibited. If you have received this message in error or are not the named recipient(s), please notify the sender
immediately and delete this e-mail message.
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Status

TCE rejected OPA counter-proposal via telephone on April 1.

Email exchange between Colin (asking for more information and proposing mediation) and Alex
Pourbaix (strongly rejecting mediation proposal, imposing deadline for us to agree to their
proposal or threat of litigation).

Due diligence performed by our external and internal counsel regarding pros/cons of
arbitration/litigation. Prepared letter from Colin to Alex to propose sitting down to agree to terms
of reference for arbitration. Letter not sent.

Meanwhile, TCE met with Government to express concerns over our proposal and more threat of
litigation.

TCE's approach of “divide and conquer” has worked as Government is now integrally involved
and being lobbied by Government Relations rep from TransCanada.

Government verbally directed us to send counter proposal which puts us in a position of
weakness, ie. negotiating with ourselves. Government informed TCE that OPA would be coming
back with another proposal.

We believe that this proposal closes the value gap enough on the lost profits from OGS to prevent
litigation without putting further undue obligation on the ratepayer because of not having a
competitive procurement. TCE may think otherwise.

TCE has sent letter from their litigation counsel on April 19 asking fo sit down with our internal
counsel to determine the appropriate dispute mechanism for resolving the matter. TCE remains
willing to discuss alternatives, but not willing to suspend the formal process.

Privileged and Confidential - Prepared in Contemplation of Litigation ON I ARIO

POWER AUTHORITY (_/



OPA Second Counter-Proposal

{Annual Average)

TCE Proposal OPA Counter-Proposal OPA Second Counter Proposal
Warch 10, 2011 March 28, 2011 April21, 2011 Comments
NRR .
NRR covers capilal costs, financing working capital, raturns, fixed monthly payment
aet Rim.'r:m.mt $16,900/MW-montn $12,500/MW-month $14,922/MW-month over life of contract. Energy paid on a deemed dispatch basis, this plant will
equiremen operate lass than 10% of tha time.
Finanelng . TCE clalmed "unleveraged” discount rate of TCE can financefleverage how lhey want lo increase NPV of project.. Wehave
Assumptlions Unknows Assumed 7.5% Cost of Equily, all equity project, 5.25% assumed in second preposal what we believe that they would use,
P
We balieva that TCE cbiains all their valus in the first 20 years. 10 Year Optionis &
20 Years + Option for 10 "nice to have” sweetenar,
Contract Term Year Exemption 25 Years 25 Years Precadent for 25 year conltract. ~ Portlands Energy Centre has eplion for additional
{iva years on the 20-vear tenm.
Contract Capackty 450 MW 500 MW 481 MW LTEP indicales need for peaking generalion in KWCG; need at least 450 MW of

summer peaking capacity, average of 500 MW provides addilional system flexibility
and redusas NRR on per MW basls.

Sunk Cost Treatment

Lump Sum Payment of
$37mm

Amortize ovar 25 years ~ o returns

Amortize over 25 years = na returns

$37mm currently being audited by Ministry of Finance for substantiation and
reasonableness.

Gas/Elactrical
Interconnections

Payment in addition to the
NRR

Payment In addition to the NRR

Payment in addition to the NRR

Precedent - Partlands Energy Centre , Halion Hills ,and NYR Peaking Planl. Paid
on a cost recovery basis, i.e. no oppostunity to charge an additional risk premium on
lop of acliva casls. TCE estimata is $100mm,  20%,

Capital Expenditures

Our CAPEX based on independent review by our Technical Expert and published
Information on other similar generation facilities. We have increased it by $160mm;

approvals risk

Planning Act approvals exeniption,

and sunk costs if the K-W Peaking Plant
deasn’i procead because of permiiting issues.

(CAPEX) $540mm $400mnm $475 rom hewever, cannot really substantiate why, We are still proposing a target cost on
. CAPEX where there is a $25 upperfiower band and then increases/decreases ara
sharad.
QOperational - .
. . - TCE has given us limited insights Into thelr operating expenses.
Expenditures Litte Visibility Reasonable Reasonatle We have used advice from our technical consultant on reasonable OPEX
{OPEX) "
estimates,
No government assistanca with permitting and
Assistance/Protection frem s appravals combined with a goed faith 1n tha second counter-proposal the permilting risk is entirely transferred 1o TCE;
Id i - - . : .
Other mitigating Planning Act Wewould approach Geverrunent Lo pravide obligation to negoliate OGS compensation howaver, the promise of finding compensation of OGS lost profits would centinue,

until anather option is found.
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Quantum Comparison

Counter Proposal

OPA's FINAL
Counter Proposal

SUNK COSTS OGS LOST OPPORTUNITY | CAPITAL EXPENDITURES GAP
($M) (3M) ($M) {sM)
TCE Proposal 37 375 540
OPA's First Proposal 37 160 400 354
OPA’s Final Proposal 37 200 475 265
Replacement Project Comparison
m Sunk Cost {SM)
TCE's Proposal ’
- >
OPA's 1st 5354 M M Replacement Project

L
[ 3265M 1

includinglost
opportunity of
cancelling 0G$ ($M}*

W Capital Cost {SM)

¥

50

$100

$200  $300

5400 5500  $600

ins$M

T

$700 5800  $900

51,000

Financing Assumptions updated to reflect what we "think” that TCE would be using, ie. WACC — 5.25%
Proposal covers OGS and KWCG profits, no double dipping
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Next Steps

*  Send out new counter proposal.
» TCE accepts — proceed to sign Implementation Agreement and work towards completing contract.

» TCE does not accept — legal teams will determine appropriate mechanism to resolve the matter.
However, we have lost our leverage to try and get the dispute mechanisms on the table first.

* Reasonable probability that Government will continue to direct us to meet TCE's demands for fear
of either private arbitration or public litigation.

»  Send out strongly worded letter (prepared) to TCE indicating that they have breached their terms
of the confidentiality agreement with us and are not negotiating in good faith.

ONTARIO
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Aleksandar Kojic

From: JoAnne Butler

Sent: . April 19, 2011 £:18 PM

To: Michael Killeavy

Subject: Re: TCE Matter - Potential SWGTA Contract Settlement Discussion Outcomes - REVISED ...,

Just looking at it right now...looks good...we can discuss tomorrow...
iCB

----- Original Message -----

From: Michael Killeavy

Sent: Tuesday, April 19, 20i1 @9:15 PM

To: Susan Kennedy; Sebastiano, Rocco <RSebastiano@osier.com>; pivanoff@osler.com
<pivanofffdoslier.com>; Smith, Elliot <ESmith@osler.com>

Cc: JoAnne Butler; Deborah Langelaan

Subject: TCE Matter - Potential SWGTA Contract Settlement Discussion Outcomes - REVISED ....

**%* PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***

I had a brief teleconference with Rocco and Elliot this evening and they made a few
suggestions, which I have incorporated into the attached slide and spreadsheet. Their
suggestions do not affect the conclusions that I set out in my previous email this evening.

I can make any other desired changes tomorrow.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontaric Power Authority

120 Adelaide St. West, Suite 1690
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)

Michael .killeavy@@powerauthority.on.ca







Aleksandar Kojic

From: JoAnne Butler

Sent; April 20, 2011 9:06 AM

To: Brett Baker

Subject: Fw: BOARD TELECONFERENCE MEETING - WEDNESDAY, APRIL 20, 2010 AT 5:30 P.M.,
TORONTO TIME

Attachments: 0OGS_BOD_CM_20110420 vi.pptx

From: John Zych

Sent: Tuesday, April 19, 2011 08:21 PM

To: Colin Andersen; cebl618@aol.com <ceb1618@aol.com>; jim.hinds@irish-line.com <jim,hinds@irish-line.com>;
imichaelcostello@hotmail.com <jmichaelcostello@hotmail.com>; Hitzgerald7@sympatico.ca

<fitzaerald7 @sympatico.ca>; Hitzgerald7@sympatico.ca <rfitzgerald7@sympatico.ca>; ferrari@execulink.com
<ferrari@execulink.com>; blourie@ivey.org <blourie@ivey.org>; pimon@yorku.ca <pimon@yorku.ca>;
lynandneil@sympatico.ca <lynandneil@sympatico.ca>

Cc: JoAnne Butler; Michael Lyle; Kristin Jenkins; Michael Killeavy; Irene Mauricette; Nimi Visram .
Subject: BOARD TELECONFERENCE MEETING - WEDNESDAY, APRIL 20, 2010 AT 5:30 P.M., TORONTO TIME

| wish to confirm that we will hold a Board teleconference meeting on Wednesday, April 20, 2010 at 5:30 p.m., Teronto
time, on the subject of the Oakville generating station matter. It is expected to last about 45 minutes.

A slide deck is attached.

All Board members other than Lyn MclLeod are expected to participate. (Lyn is away until April 26th and does not have
access to e-mail, so | do not expect her to participate.)

This is an information matter, so there is no resolution. (If an OPA counter-offer to TransCanada Energy is agreed to by
the Board and accepted by TransCanada Energy, an implementation agreement will be drafted by the parties, which our
Board will be asked to approve before signing.)

The call-in number particulars are as follows:

Toll Free; 1-877-320-7617
OPA Board Members' Access Code: 6802847

If any of our Board members are in downtown Toronto at the time of the meeting, they should feel free to attend in person
in the 16th Floor Boardroom, if they wish to do so.

John Zych

Corporate Secretary

Ontario Power Authority

Suite 1600

120 Adelaide Street West
Toronto, ON M5H 1T1
416-959-6055

416-967-7474 Main telephone
416-967-1947 OPA Fax
416-416-324-5488 Personal Fax
John_Zych@powerauthority.on.ca

This e-mail message and any files transmitted with it are intended only for the named recipient(s) above and may contain

information that is privileged, confidential and/or exempt from disclosure under applicable law. If you are not the intended
recipient(s), any dissemination, distribution or copying of this e-mail message or any files transmitted with it is strictly

1



prohibited. If you have received this message in error or are not the named recipient(s), please notify the sender
immediately and delete this e-mail message.
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Winding Up of the Oakville
Generating Station (OGS) Contract

Board of Directors — For Information

April 20, 2011
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Status

» TCE rejected OPA counter-proposal via telephone on April 1.

« Email exchange between Colin (asking for more information and proposing mediation) and Alex
Pourbaix (strongly rejecting mediation proposal, imposing deadline for us to agree to their
proposal or threat of litigation).

« Due diligence performed by our external and internal counsel regarding pros/cons of
arbitration/litigation. Prepared letter from Colin to Alex to propose sitting down to agree fo terms
of reference for arbitration. Letter not sent.

« Meanwhile, TCE met with Government to express concerns over our proposal and more .threat of
litigation.

« TCE's approach of “divide and conguer” has worked as Government is now integrally involved
and being lobbied by Government Relations rep from TransCanada.

»  Government verbally directed us to send counter proposal which puts us in a position of
weakness, ie. negotiating with ourselves. Government informed TCE that OPA would be coming
back with another proposal.

»  We believe that this proposal closes the value gap enough on the lost profits from OGS to prevent
litigation without putting further undue obligation on the ratepayer because of not having a
competitive procurement. TCE may think otherwise.

« TCE has sent letter from their litigation counsel on April 19 asking to sit down with our internal
counsel to determine the appropriate dispute mechanism for resolving the matter. TCE remains
willing to discuss alternatives, but not willing to suspend the formal process.

2 Privileged and Confidential — Prepared in Contemplation of Litigation ON l ARIO
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OPA Second Counter-Proposal

TCE Proposal
March 10, 2014

QPA Counter-Proposal
March 23, 2011

OPA, Second Counter Proposal
Aprii21, 2011

Comments

NRR

NRR covers capital costs, financing working capital, returns, fixad manthly payment

{Annual Average}

Net Ravenua H16,900MMW-month ¥12,500Mw-monlh $14,922/MW-month over life of contract. Energy paid on a deamed dispatch basis, this plant will
Requirement .
operata less than 10% of the time.
Financing " ) . . TCE clalmead *untevaraged” discount rate of TCE can financeflaverage how they want ta increase NPV of project.. We have
Assumptions Unknawn Assumed 7.5% Cost of EqLity, all equily project. 5,25% assumed in second proposal what we halieve that they would use,
Wa beliave that TCE oblains all thelr valus in the first 20 years. 10 Year Opticnisa
20 Years + Optlen for 10 “nice to have” swastener,
Gontract Term Year Exampticn 25 Years 25 Years Precedent for 25 year confract, — Pertlands Energy Centra has option for additional
fiva yaars on the 20-year term.
Contract Capacity 450 MW 500 MW 281 MW LTEP indicates need for paaking generation In KWCG; need at least 450 MW of

summer peaking capacily, average of 500 MW provides additional system flexibility
and raduces NRR on per MW basis.

Sunk Cost Treatment

Lump Sum Payment of
$37mm

Amortize over 25 years — ne retums

Amortize over 26 years ~ no reluins

$37mm currently being audited by Minisiry of Finance for substanliation and
reasanableness.

Gas/Electrical
Interconnections

Paymant in addition lo the
NRR

Payment in addition to the NRR

Paymant in addition to the NRR

Precedant — Pasttands Energy Centre , Halton Hills ,and NYR Peeking Plant. Paid
on a cost recavery basis, i.e, no opportunity to charge an additionat risk premium on
top of activa tosls. TCE estimate Is $100mm, £ 20%.

Our CAPEX based on Independernt review by our Technical Expert and published

approvals risk

Plarning Act approvals exemption.

and sunk costs if ihe K-W Peaking Plant
doasn't proceed because of parmilting Issues.

Capital Expenditures Information on other similar generation facitities. We have increased it by $100mm;
540 400mm 475 " '
{CAPEX) $540mm $ §475 min however, cannot really substantiate why, We are still proposing a farget cost on
CAPEX whera there is a $25 upper/lowar band and then increases/decreases are
shared.
Operational TCE has given us limited insights inlo their aperating expenses,
E dit Visibili asonabl .
xpenditures Litle Visiuility Reasonabla Reasonsble Wa have used advice from our technieal eensultant on reasenable OPEX
{OPEX) "
eslimales,
. Na government assistance with permitting and
Assistance/Protection from approvals combined with a good faith In the secand caunter-propasal the penmilting risk is entiraly iransferred to TCE;
o would approach Gavernment 1 i . " fl
Other miligating Planning Act Wa PR avernmant 1o provide obligation to negoatiate OGS cempensation however, the pramise of finding compensation of OGS lost profits wauld continue

until another option is found.

Privileged and Confidential - Prepared in Contemplation of Litigation
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Quantum Comparison

TCE's Proposal

QPA's 1st
Counter Proposal

OPA's FINAL
Counter Proposal

SUNK COSTS OGS LOST OPPORTUNITY | CAPITAL EXPENDITURES GAP
(M) {($m) ($M) ($M)
TCE Proposal 37 375 540
OPFA’s First Proposal 37 160 400 354
OPA's Final Proposal 37 200 4758 265
Replacement Project Compatison
o Sunk Cost (SM)

$0

5100

$200

1)

$300

$400 $500 $600
in SM

$700  $800

$900 $1,000

W Replacement Project
including lost
opportunity of
cancelling 0GS {SM)*

M Capital Cost (SM)

Financing Assumptions updated to reflect what we "think” that TCE would be using, ie. WACC ~ 5.25%
Proposal covers OGS and KWCG profits, no double dipping
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Next Steps

*  Send out new counter proposal.
+ TCE accepts — proceed to sign Implementation Agreement and work towards completing contract.

« TCE does not accept — legal teams will determine appropriate mechanism to resolve the matter.
However, we have lost our leverage to try and get the dispute mechanisms on the table first.

+ Reasonable probability that Government will continue to direct us to meet TCE's demands for fear
of either private arbitration or public litigation.

« Send out strongly worded letter (prepared) to TCE indicating that they have breached their terms
of the confidentiality agreement with us and are not negotiating in good faith.

ONTARIO

POWER AUTHORITY _/






Aleksandar Kojic

From:

Sent:

To:

Cc:

Subject:
Attachments:

Importance:

Michael Killeavy

April 20, 2011 1:33 PM

Susan Kennedy; ‘Sebastiano, Rocco"; 'Smith, Elliof’; 'pivancoff@osier.com’

JoAnne Butler; Deborah Langelaan

TCE Matter - Comparison of Scenarios - 20 April 2011 VERSION ...

SWGTA Scenarios 20 Apr 2011.xls; SWGTA Contract Potential Outcome 20 Apr 2011.pdf

High

**% PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ****

The attached graphicis an elaboration of what [ sent last night. 1added in a few more scenarios, toco.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

120 Adelaide Street West, Suite 1600

Toronto, Ontaric
M5H 1T1
416-969-6288 .
416-520-9788 (CELL)
416-967-1947 (FAX)






*** PRIVILEGED AND CONFIDENTIAY, - PREPARED [N CONTEMPLATION OF LITIGATION ***

SWGTA Potential Outcomes

0GSS5unk  ©GS Profits  Capital Exper Turkines Llitlgation

Competitive Tender - Slest Case 537 50 5200 5210 55 $452
Competitive Tender - Sntermediate Case %37 $200 5200 5210 55 $647
Competitive Tender - Worst Case 537 5500 4200 5210 45 4947
Government-instructed 2nd Counter-Proposal $37 £100 8475 50 $712
OPA Counter-Proposal 537 450 5375 5462
TCE Proposal 537 4575 354D 0 $952
Litigation - Best Case 537 0 1] 100 $5 $142
Litigation - Intermediate Case £37 550 100 $5 $192
Litigation - Worst Case $37 5500 30 $210 $5 §752

*** PRIVILEGED AND CONFIDENTIAL ; PREPARED [N CONTEMPLATI
ARARRN RN

Co[npl;lslo'rﬁ f;S::gn

| ||| poprifzon1

Litigatlen - Worst Case

Litigation - Intermediate Case

Litigation - Best Caze

ON OF LITIGATI,

DN ***

TCE Proposal

OPA Counter-Froposal

Government-Instructed 2nd Gounter-Proposal

m OG5 Sunk

W OG5 Profits

W Caplta) Expenditure
wTutbines

mLitlgation

Competitlve Tender - Worst Case

Competitive Tender - Intermediate Case

Competitlve Tender - Best Case

il

its

OPA wolld tak

turblries and th

n 3551gn them ta th

S0 $100 $200 $300 $500 §500 5600

Cost to the Ontario Ratepayer ($millions)

41,000







Litigation - Worst Case

Utlgation - IntermedIate Case

Litigation - Best Case

‘TCE Proposal

OPA Counter-Propossl

t-Instructed 2nd Counter-F

m OGS Sunk
mOGS Profits

@ Capital Expenditure

HTurblnes

M Litigation

Competitiva Tender - Warst Case

‘Tender- Case

p

Competitive Tender - Best Case

Cost to the Ontaric Ratepayer (Smillions)

$700

$80D 5900 41,000







Aleksandar Kojic

From: Ilvanoff, Paul {[Plvanoff@osler.com]

Sent: April 20, 2011 3:23 PM

To: JoAnne Butler; Michaei Killeavy

Ce: Sebastiano, Rocco; Smith, Elliot; Deberah Langelaan; Susan Kennedy
Subject: OPA - TCE [Privileged and Confidential]

Attachments: Letter to Alex Pourbaix (OPA letterhead) April 20 2011 20472672_3.doc

Further to our meeting of yesterday afternoon, attached is the draft letter to TCE that we discussed.

Regards,
Paul

Kl

Paul lvanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE
pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada MSX 188

(]

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et
soumis & des droits d'auteur. I! est interdit de l'utiliser ou
de le divulguer sans autorisation.







Draft & Privileged

[ONTARIO POWER AUTHORITY LETTERHEAD]

April [®], 2011
SENT BY FACSIMILE AND EMAIL
PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

Mr. Alex Pourbaix

President, Energy and Qil Pipelines
TransCanada Energy Limited

450 — 1 Street, SW

Calgary, Alberta

T2P 5H1

Dear Mr. Pourbaix:

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada
Energy Ltd. (“TCE”) and Ontario Power Authority (the “OPA”) dated October 9, 2009

As you know, the OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010
(the “Confidentiality Agreement™) and a letter agreement dated December 21, 2010 (the
“MOU”). We are writing to you at this time to advise you of our concerns regarding TCE’s
failure to comply with its obligations under these two agreements.

We understand that on April 12, 2011, TCE delivered a presentation to the Government of
Ontario entitled “SW-GTA Update”. Contained within this presentation were excerpts from
confidential correspondence sent to TCE by the OPA, as well as confidential details of proposals
relating to the Contract. Moreover, on April 19, 2011, your counsel, Thornton Grout Finnigan
LLP, sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which
described confidential negotiations between the OPA and TCE. Each of these actions constitutes
a breach by TCE of the Confidentiality Agreement.

Regarding the MOU, the parties acknowledged in that agreement that they were working
together cooperatively to identify other generation projects that meet Ontario’s electricity system
needs. The MOU contains express obligations requiring both TCE and the OPA to engage in
good faith negotiations. In that regard, the MOU states that “{TThe OPA and TCE agree to work
together in good faith to negotiate the definitive form of an agreement (the “Definitive
Agreement”) in respect of the Potential Project, or an alternative project agreed to by the OPA
and TCE.” The OPA maintains that the delivery by TCE of its presentation to the Government is
not only 2 breach by TCE of the Confidentiality Agreement, but it also constitutes a failure to
negotiate with the OPA in good faith as required by the MOU. To be clear, the OPA views
TCE’s acts as a tactic made in bad faith in an attempt fo advance its negotiating position as
against the OPA. The OPA requires that TCE cease and desist from further breaches of the
Confidentiality Agreement and the MOU and hereby puts TCE on notice that it reserves all of its
rights and remedies against TCE respecting the actions referred to above.

LEGAL_1:20472672.3



Draft & Privileged

-2-

As for communications from your external counsel to the OPA, I would request that you have
your external counsel direct any future correspondence to Rocco Sebastianc and Paul Ivanoff at
Osler, Hoskin & Harcourt LLP, in accordance with the Law Society of Upper Canada’s Rules of
Professional Conduct.

Lastly, in an effort to move forward with good faith negotiations, we are preparing a revised
draft proposal and will be sending it to TCE shortly.

Yours truly,

JoAnne Butler
Vice President, Electricity Resources

cc. Colin Andersen, OPA
Michael Killeavy, OPA
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP
Paul Ivanoff, Osler, Hoskin & Harcourt LLP

LEGAL_1:20472672.3



Aleksandar Kojic

From: JoAnne Butler

Sent: April 20, 2011 3:32 PM

To: OPA Executive

Cc: . John Zych

Subject: FW; OPA - TCE [Privileged and Confidential]

Attachments: Letter to Alex Pourbaix (OPA letterhead) April 20 2011 20472672_3.doc

This is the letter that | referred to this morning and was noted as the last bullet in the slide deck. | think that it is worth a
conversation at the Board tonight, although it does not have to be sent to the Board.

JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.
joanne.butler@powerauthorily.on.ca

From: Ivanoff, Paul fmailto:PIvanoff@osler.com]

Sent: Miércoles, 20 de Abril de 2011 03:23 p.m.

To: JoAnne Butler; Michael Killeavy

Cc: Sebastiano, Rocco; Smith, Elliot; Deborah Langelaan; Susan Kennedy
Subject: OPA - TCE [Privileged and Confidential]

Further to our meeting of yesterday afternoon, attached is the draft letter to TCE that we discussed.

Regards,
Paul

k]

Paul lvanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

ivanofi@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

Xl

This e-mail message is privileged, confidential and subject to



copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et
soumis & des droits d'auteur. li est interdit de Putiliser ou
de le divulguer sans autorisation.




Draft & Privileged

[ONTARIO POWER AUTHORITY LETTERHEAD]

April [®], 2011
SENT BY FACSIMILE AND EMAIL
PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

Mr. Alex Pourbaix

President, Energy and (il Pipelines
TransCanada Energy Limited

450 — 1 Street, SW

Calgary, Alberta

T2P SH1

Dear Mr. Pourbaix:

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada
Energy Ltd. (“TCE”) and Ontario Power Authority (the “OPA”) dated October 9, 2009

As you know, the OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010
(the “Confidentiality Agreement™) and a letter agreement dated December 21, 2010 (the
“MOU™). We are writing to you at this time to advise you of our concerns regarding TCE’s
failure to comply with its obligations under these two agreements.

We understand that on April 12, 2011, TCE delivered a presentation to the Government of
Ontario entitled “SW-GTA Update”. Contained within this presentation were excerpts from
confidential correspondence sent to TCE by the OPA, as well as confidential details of proposals
relating to the Contract. Moreover, on April 19, 2011, your counsel, Thornton Grout Finnigan
LLP, sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which
described confidential negotiations between the OPA and TCE. Each of these actions constitutes
a breach by TCE of the Confidentiality Agreement.

Regarding the MOU, the parties acknowledged in that agreement that they were working
together cooperatively to identify other generation projects that meet Ontario’s electricity system
needs. The MOU contains express obligations requiring both TCE and the OPA to engage in
good faith negotiations. In that regard, the MOU states that “[TThe OPA and TCE agree to work
together in good faith to negotiate the definitive form of an agreement (the “Definitive
Agreement”) in respect of the Potential Project, or an alternative project agreed to by the OPA
and TCE.” The OPA maintains that the delivery by TCE of its presentation to the Government is
not only a breach by TCE of the Confidentiality Agreement, but it also constitutes a failure to
negotiate with the OPA in good faith as required by the MOU. To be clear, the OPA views
TCE’s acts as a tactic made in bad faith in an attempt to advance its negotiating position as
against the OPA. The OPA requires that TCE cease and desist from further breaches of the
Confidentiality Agreement and the MOU and hereby puts TCE on notice that it reserves all of its
rights and remedies against TCE respecting the actions referred to above.

LEGAL_1:20472672.3



Draft & Privileged

-2-

As for communications from your external counsel to the OPA, I would request that you have
your external counsel direct any future correspondence to Rocco Sebastiano and Paul Ivanoff at
Osler, Hoskin & Harcourt LLP, in accordance with the Law Society of Upper Canada’s Rules of
Professional Conduct.

Lastly, in an effort to move forward with good faith negotiations, we are preparing a revised
draft proposal and will be sending it to TCE shortly.

Yours truly,

JoAnne Butler
Vice President, Electricity Resources

cc. Colin Andersen, OPA

) Michael Killeavy, OPA
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP
Paul Ivanoff, Osler, Hoskin & Harcourt LLP

LEGAL_]:20472672,3



Aleksandar Kojic

From: Smith, Elliot [ESmith@osler.com]

Sent: April 20, 2011 4:16 PM

To: Michael Killeavy

Cc: Sebastiano, Rocco; lvanoff, Paul, Deborah Langelaan; JoAnne Butler; Susan Kennedy
Subject: Revised Second Proposal to TCE

Attachments: #20465379v2_LEGAL_1_ - Draft Second Project Proposal to TCE.DOC; WSComparison_#

20465379v1_LEGAL_1_ - Draft Second Project Proposal to TCE-#20465379v2_LEGAL_1_ -
Draft Second Project Proposal to TCE.pdf; Blackline to first counterproposal.pdf

All,

Please find attached a revised draft of the second counter-proposal to TCE, along with two blacklines — one to
the first counter-proposal and one to the preceding draft we circulated (i.e. before Safouh’s comments and the
revised NRR-Capex factor were incorporated).

Elliot
]

Elliot Smith
Associate

416.862.6435 DIRECT
416.862.6666 FACSIMILE
esmith@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

=l

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilegié, confidentiel et
soumis a des droits d'auteur. |l est interdit de ['utiliser ou
de le divulguer sans auterisation.







Draft & Privileged

DRAFT: APRIL 20, 2011, 4:00 PM

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE
Dear Mr. Pourbaix:

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada
Energy Ltd. (“TCE”) and the Ontario Power Authority (“OPA”) dated October 9, 2009

As stated in Colin’s October 7, 2010 letter to you, we wish to work with you to identify projects
and the extent to which such projects may compensate TCE for termination of the Contract while
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in
the draft implementation agreement and schedules TCE provided to us, and find that it does not
meet this requirement. We would like to suggest an alternative proposal which we believe meets
this requirement.

The Government of Ontario’s Long-Term Energy Plan has identified a need for a peaking natural

* gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project

that could compensate TCE for the termination of the Contract and at the same time protect the
interests of ratepayers (the “Replacement Project”). We have set out in Schedule “A” to this
letter a technical description of the requirements of the Replacement Project.

We would propose to enter into a contract with TCE for TCE to construct, own, operate and
maintain the Replacement Project as compensation for the termination of the Contract. The
contract for the Replacement Project (the “Replacement Contract™) would be based on the final
form of contract (the “NYR Contract™) included as part of the Northern York Region Peaking
Generation Request for Proposals, subject to the changes set out below and otherwise as
necessitated by Schedule “A”. The financial parameters of the Replacement Contract would be
as set out in Schedule “B” to this letter. In consideration of the uncertainties in the Replacement
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon
commercial operation on the basis set out in Schedule “C” to this letter.

The following sets out the changes to the NYR Contract that would be applicable to the
Replacement Contract:

1 Permits and Approvals. With respect to the approvals required pursuant to the Planning

Act to construct the Replacement Project, the OPA would work with TCE, the host
municipality and the Province of Ontario to ensure that once all of the requirements for
the Planning Act approvals have been satisfied, the approvals are issued in a timely
manner.

If this did not occur and the delay in the issuance of such Planning Act approvals caused
TCE not to achieve Commercial Operation by the Milestone Date for Commercial
Operation, such delay would be considered an event of Force Majeure, and TCE would
be entitled to recover its reasonable, out-of-pocket costs resulting from such delay, by
way of a corresponding increase in the Net Revenue Requirement (NRR).

In addition, the OPA would not have the right to terminate the Replacement Contract for
such event of Force Majeure, unless the event of Force Majeure resulted in a delay that
was greater than two years and the OPA paid TCE a termination payment which the
Parties would negotiate in good faith and would compensate TCE for reasonable damages
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any
residual value) associated with the development of the Oakville Generating Station,
provided however that such total amount shall not exceed $37,000,000, (ii) the total
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently
incurred in the development of the Replacement Project, and (iii) the anticipated financial
value of the Contract.

Oakville Sunk Costs. The NRR set out in Schedule “B” to this letter includes an amount
equal to $37,000,000 on account of TCE’s sunk costs associated with the development of
the Oakville Generating Station. To the extent that the total of the verified, non-
recoverable sunk costs (net of any residual value) associated with the development of the
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by
0.000 015 213 3 multiplied by the amount by which such costs are less than $37,000,000.

Interconnection Costs. The Replacement Contract would provide that all out-of-pocket
costs incurred by TCE for the electrical and natural gas interconnection of the
Replacement Project would be reimbursed by the OPA. Such costs would be reimbursed
on terms that are substantially the same as the terms set out in Section 1 of Exhibit S of
the Accelerated Clean Energy Supply Contract between the OPA and Portland Energy
Centre L.P. with the necessary conforming changes being made, provided that (i) there
shall be no “Budgeted Costs” included in the NRR on account of such costs, (ii)
references to the “Simple Cycle Operation Date” shall be replaced with references to the
“Commercial Operation Date”, and (iii) there shall be no “Excess HI Amount™.

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for
the Replacement Contract would take into account all gas delivery and management
services costs, and TCE would be responsible for managing natural gas delivery and
management services, consistent with the approach taken in the Contract.

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule “B”, the
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the
OPA would be willing to consider accepting a higher NRRIF, so long as there was a
corresponding reduction in the NRR.

Term of Replacement Contract. The term of the Replacement Contract would be 25
years. For greater certainty, this would be the definitive length of the term and not an
option.

"Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract

would be modified so that as long as the demonstrated capacity was not less than 90% of
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal
Contract Capacity would not be an event of default. If the demonstrated capacity was
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In
addition, there would be a requirement as part of a Capacity Check Test to confirm that
the Replacement Project is capable of achieving the Contract Ramp Rate set out in
Schedule “B” to this letter.
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8. Potential One Hour Runs. Because of the absence of the “NINRR” term in Exhibit J to
the NYR Contract, we do not believe that the potential for single hour imputed
production intervals would be detrimental to TCE. We are not proposing any change to
Exhibit J but would be willing to discuss any concerns TCE may have in this regard.

9. Commercial Operation Date. The NRR set out in Schedule “B” is based on the
assumption that Commercial Operation occurs on July 1, 2015. If Commercial Operation
were to occur before that date, the NRR would be adjusted downwards to account for the
value of having the payments under the Replacement Contract start earlier than if
Commercial Operation had occurred on July 1, 2015.

If this proposal is acceptable to you, we will prepare the necessary documentation for your
review. For greater certainty, although this proposal is made in good faith, it remains subject to
internal OPA approvals and does not constitute an offer capable of acceptance.

Yours very truly,

JoAnne Butler
c. Colin Andersen, Ontario Power Authority

Michael Killeavy, Ontario Power Authority
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP
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SCHEDULE “A” —- TECHNICAL REQUIREMENTS

I. Replacement Project

The Replacement Project shall:
(a) be a dispatchable facility designed for maximum operational flexibility;
{b)  be asimple cycle configuration generating facility;
(c) utilize natural gas supplied by pipeline as the fuel; and

(d) comply with Section 6 (Generation Connection Criteria), as specified in the
‘Ontario Resources and Transmission Assessment Criteria® document published
by the IESO.

1L Contract Capacity

The Replacement Project will be a single generating facility and will:

(a) be able to provide a minimum of [® MW] at 30°C under both N-1 System
Conditions and N-1 Generating Facility Conditions simultaneously. For further
clarity, the Replacement Project must be designed to supply either transmission
circuit M20D or M21D at all times. Each unit must be able to supply either
transmission circuit at all times; [NTD: Planning studies used 35 °C. Contract
Force Majeure temperature is 30°C and consequently the equivalent capacity
at 30°C should be used instead.] '

(b)  be able to provide a minimum of [® MW] at 30°C under N-2 System Conditions;
[NTD: Based on peak load planning studies at 35°C, the total planned
generation capacity should be at least 500 MW. The Replacement Project
may not be able to achieve such capacity at the above mentioned ambient
condition. The Replacement Project’s maximum capacity at 30°C should
therefore be used instead.]

(c¢)  have a Season 3 Contract Capacity of not less than [480 MW]; and
(d)  have a Contract Capacity of not more than 550 MW in any Season.

I1I1. Elecirical Connection

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may
also connect to a Local Distribution System for the purpose of providing Islanding Capability.

The Replacement Project will have a connection point located with a direct connection to the
Hydro One circuits M20D and M21D between the [®]™ transmission tower (Tower #®) leaving
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is
located at the Boxwood site.]
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1V.  Operation Following a N-2 Contingency (LLoad Restoration)

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and
Transmission Assessment Criteria. This obligation would replace the provision for Islanding
Capability set out in Section 1.11 of the NYR Contract.

Y. Operational Flexibilities

The Replacement Project must be such that the two combustion turbines combined are capable of
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will
be subject to verification as part of the Capacity Check Test.

VI. Emissions Requirements.

(a)

)

(©)

(d)
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The emissions from the Replacement Project shall meet or exceed the following
criteria:

(i) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based
upon Reference Conditions (as such term is defined in the Contract) and
15% O3 in the exhaust gases on a dry volume basis) as measured using an
emissions measurement methodology substantially based on Exhibit W to
the Contract (the “Emissions Measurement Methodology™); and

(ii)  Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based
upon Reference Conditions and 15% O, in the exhaust gases on a dry
volume basis) as measured using the FEmissions Measurement
Methodology.

TCE will provide evidence to support the stated emission levels of NOx and CO
in the form of a signed certificate by an authorized representative of any of: (1)
the original equipment manufacturer of the Replacement Project’s turbines, (2)
the supplier or manufacturer of any post combustion emission control equipment
utilized by the Replacement Project, or (3) the engineering company responsible
for the design of the Replacement Project, which certificate must state that the
Replacement Project, as designed, will operate within these stated limits for NOx
and CO.

The Replacement Contract will require that the emission limits for NOx and CO
be (i) incorporated into the Replacement Project’s Environmental Review Report
or its completed environmental assessment, and (ii) reflected in the Replacement
Project’s application to the Ministry of the Environment for a Certificate of
Approval (Air) Operating Permit, together with a specific request in such
application that such limits be imposed as conditions of such Certificate of
Approval.

The emission limits for NOx and CO stated in the Replacement Contract will
form the basis of an ongoing operating requirement. For greater certainty, the
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OPA is not requiring TCE to adopt any specific facility design or utilize any
particular control equipment with respect to air emissions, provided, however, the
Replacement Project must comply with the NOx and CO limits set out above,
including, without limitation, at the time of attaining Commercial Operation and
during any Capacity Check Test.

VII. Fuel Supply

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE
cannot by-pass Union Gas Limited.

VIII. Project Major Equipment.

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired
combustion turbine generators to be supplied by MPS Canada, Inc. (the “Generators”), with
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated
at [®] MW (measured at the Generator’s output terminals) new and clean, at ISO conditions.

LEGAL_1:20465379.2



Draft & Privileged

SCHEDULE “B” — FINANCIAL PARAMETERS

Net Revenue Requirement $ 14,922 / MW-month
Net Revenue 20 %
Requirement Indexing
Factor
Annual Average Contract 481 MW
Capacity
Nameplate Capacity [®] MW
Start-Up Gas for the 700 MMBTU/start-up
Contract Facility
Start-Up Maintenance Cost $30,000/start-up
O&M Costs $0.89 / MWh
OR Cost $0.50/ MWh
Season 1 Season 2 Season 3 Season 4
Contract Heat Rate 10.42 10.55 10.66 10.58
MMBTU/MWh | MMBTU/MWh | MMBTU/MWh | MMBTU/MWh
(HHV) (HHV) (HHV) (HHV)
Contract Capacity [@] MW [@] MW [@F MW [®@] MW
Note: Subject to Schedule
“A”, TCE to determine
Seasonal Contract
Capacities so long as the
AACC is 500 MW.
10nORCC 0 MW 0 MW 0 MW 0 MW
Contract Ramp Rate 37.8 35.8 33.0 352
MW/minute MW/minute MW/minute MW/minute
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SCHEDULE “C” — ADJUSTMENT METHODOLOGY

The Net Revenue Requirement set out in Schedule “B” is based on a target capital cost
for the design and construction of the Replacement Project of $475,000,000 (the “Target
Capex”). So long as the actual cost to design and build the Replacement Project (the
“Actual Capex™) is within $25,000,000 higher or lower than the Target Capex, there shall
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule
B” other than the NRR shall be subject to adjustment pursuant to this Schedule “C”.

(a)  If the Actual Capex is more than $25,000,000 greater than the Target Capex, the
OPA’s share of any difference between the Target Capex and the Actual Capex
shall be determined as follows:

OPA Share = (Actual Capex — Target Capex — $25,000,000) x 0.50, provided
that the OPA Share shall not exceed $25,000,000

(b)  If the Actual Capex is less than $25,000,000 less than the Target Capex, the
OPA’s share of any difference between the Target Capex and the Actual Capex
shall be determined as follows:

OPA Share = (Actual Capex — Target Capex + $25,000,000) x 0.50

(c) The adjusted NRR shall be equal to the NRR set out in Schedule “B”, plus the
OPA Share multiplied by 0.000 015 213 3. For greater certainty, if the OPA
Share is a negative number, the adjusted NRR shall be less than the NRR set out
in Schedule “B”.

The determination of the Actual Capex shall not include: (i) any costs being reimbursed
by the OPA, including, without limitation, “Interconnection Costs™, as set out above, (ii)
any costs incurred by TCE that were not reasonably required to be incurred in order for
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in
accordance with “Good Engineering and Operating Practices™ (as such term is defined in
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the
OPA.

The following costs shall be considered fixed components of the Target Capex not
subject to change in determining the Actual Capex:

Cost Fixed Price
Main Turbine Original Costs (excluding change orders) USD${144,900,000]
Main Turbine Additional Scope (excluding change orders) USD$[36,295,000]
Costs of Hedging USD to CAD CAD$[13,500,000]

The determination of the Actual Capex shall be done through an “open book™ process,
such that all costs incurred by TCE in designing and building the Replacement Project
shall be transparent to the OPA and fully auditable. Any dispute relating to the
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determination of the Actual Capex shall be resolved in accordance with the dispute
resolution provisions of the Replacement Contract.

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise
specified.
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DRAFT: APRIL 18520, 2011, 74:1500 PM

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE
Dear Mr. Pourbaix:

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada
Energy Ltd. (“TCE”) and the Ontario Power Authority (“OPA”) dated October 9, 2009

As stated in Colin’s October 7, 2010 letter to you, we wish to work with you to identify projects
and the extent to which such projects may compensate TCE for termination of the Contract while
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in
the draft implementation agreement and schedules TCE provided to us, and find that it does not
meet this requirement. We would like to suggest an alternative proposal which we believe meets
this requirement.

The Government of Ontario’s Long-Term Energy Plan has identified a need for a peaking natural
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that
could compensate TCE for the termination of the Contract and at the same time protect the
interests of ratepayers (the “Replacement Project”). We have set out in Schedule “A” to this letter
a technical description of the requirements of the Replacement Project.

We would propose to enter into a contract with TCE for TCE to construct, own, operate and
maintain the Replacement Project as compensation for the termination of the Contract. The
contract for the Replacement Project (the “Replacement Contract”) would be based on the final
form of contract (the “NYR Contract™) included as part of the Northern York Region Peaking
Generation Request for Proposals, subject to the changes set out below and otherwise as
necessitated by Schedule “A”. The financial parameters of the Replacement Contract would be as
set out in Schedule “B” to this letter. In consideration of the uncertainties in the Replacement
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon
commercial operation on the basis set out in Schedule “C” to this letter.

The following sets out the changes to the NYR Contract that would be applicable to the
Replacement Contract:

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning
Act to construct the Replacement Project, the OPA would work with TCE, the host’
municipality and the Province of Ontario to ensure that once all of the requirements for the
Planning Act approvals have been satisfied, the approvals are issued in a timely manner.

If this did not occur and the delay in the issuance of such Planning Act approvals caused
TCE not to achieve Commercial Operation by the Milestone Date for Commercial
Operation, such delay would be considered an event of Force Majeure, and TCE would be
entitled to recover its reasonable, out-of-pocket costs resulting from such delay, by way of
a corresponding increase in the Net Revenue Requirement (NRR).

In addition, the OPA would not have the right to terminate the Replacement Contract for
such event of Force Majeure, unless the event of Force Majeure resulted in a delay that was
greater than two years and the OPA paid TCE a termination payment which the Parties
would negotiate in good faith and would compensate TCE for reasonable damages-
associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any
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residual value) associated with the development of the Oakville Generating Station,
provided however that such total amount shall not exceed $37,000,000, (ii) the total
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently
incurred in the development of the Replacement Project, and (iii) the anticipated financial
value of the Contract.

Oakville Sunk Costs. The NRR set out in Schedule “B” to this letter includes an amount
equal to $37,000,000 on account of TCE’s sunk costs associated with the development of
the Oakville Generating Station. To the extent that the total of the verified, non-recoverable
sunk costs (net of any residual value) associated with the development of the Oakville
Generating Station is less than $37,000,000, the NRR shall be reduced by {0.000 812
681015 213 3} multiplied by the amount by which such costs are less than $37,000,000.

Interconnection Costs. The Replacement Contract would provide that all out-of-pocket
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement
Project would be reimbursed by the OPA. Such costs would be reimbursed on terms that
are substantially the same as the terms set out in Section 1 of Exhibit S of the Accelerated
Clean Energy Supply Contract between the OPA and Portland Energy Centre L.P. with the
necessary conforming changes being made, provided that (i) there shall be no “Budgeted
Costs” included in the NRR on account of such costs, (ii) references to the “Simple Cycle
Operation Date” shall be replaced with references to the “Commercial Operation Date”,
and (iii) there shall be no “Excess H1 Amount”.

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for
the Replacement Contract would take into account all gas delivery and management
services costs, and TCE would be responsible for managing natural gas delivery and
management services, consistent with the approach taken in the Contract.

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule “B”, the
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the
OPA would be willing to consider accepting a higher NRRIF, so long as there was a
corresponding reduction in the NRR.

Term of Replacement Contract. The term of the Replacement Contract would be 25
years. For greater certainty, this would be the definitive length of the term and not an
option.

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract
would be modified so that as long as the demonstrated capacity was not less than 90% of
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal
Contract Capacity would not be an event of default. If the demonstrated capacity was
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In
addition, there would be a requirement as part of a Capacity Check Test to confirm that the
Replacement Project is capable of achieving the Contract Ramp Rate set out in Schedule
“B” to this letter.

Potential One Hour Runs. Because of the absence of the “NINRR” term in Exhibit J to
the NYR Contract, we do not believe that the potential for single hour imputed production
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intervals would be detrimental to TCE. We are not proposing any change to Exhibit J but
would be willing to discuss any concerns TCE may have in this regard.

0. Commercial Operation Date. The NRR set out in Schedule “B” is based on the
assumption that Commercial Operation occurs on July 1, 2015. If Commercial Operation
were to occur before that date, the NRR would be adjusted downwards to account for the
value of having the payments under the Replacement Contract start earlier than if
Commercial Operation had occurred on July 1, 2015.

If this proposal is acceptable to you, we will prepare the necessary documentation for your review.
For greater certainty, although this proposal is made in good faith, it remains subject to internal
OPA approvals and does not constitute an offer capable of acceptance.

Yours very truly,

JoAnne Butler
c. Colin Andersen, Ontario Power Authority

Michael Killeavy, Ontario Power Authority
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP

LEGAL_1:20455379120465379 2



Draft & Privileged

SCHEDULE “A” — TECHNICAL REQUIREMENTS

1. Replacement Project

The Replacement Project shall:

(a)
®
(©
(d)

be a dispatchable facility designed for maximum operational flexibility;
be a simple cycle configuration generating facility;
utilize natural gas supplied by pipeline as the fuel; and

comply with Section 6 (Generation Connection Criteria), as specified in the
‘Ontario Resources and Transmission Assessment Criteria’ document published by
the IESO.

1I. Contract Capacity

The Replacement Project will be a single generating facility and will:

(@)

®

(©)
(d)

=

be able to provide a minimum of [2508 MW] at 35-30°C under both N-1 System
Conditions and N-1 Generating Facility Conditions simultaneously. For further
clarity, the Replacement Project must be designed to supply either transmission
circuit M20D or M21D at all times. Each unit must be able to supply either

transmission circuit at all times;_[NTD: Planni i °C, n
For jeare temperature is 30°C and consequently the eguivalent capaci
°C shoul i

be able to provide a minimum of [500@ MW] at 35-30°C under N-2 System '
Conditions; TD B lannin udi e h 1

‘_‘_ 7._‘.1_ ||h e Renlaceme
am ie n 1t10n The Re Iacemen Pr ct’s maximum capaci 3g°

I in

have a Season 3 Contract Capacity of not less than [480 MW]; and

have a Contract Capacity of not more than 550 MW in any Season.

Electrical Connection

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may
also connect to a Local Distribution System for the purpose of providing Islanding Capability.
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The Replacement Project will have a connection point located with a direct connection to the
Hydro One circuits M20D and M21D between the [®]® transmission tower (Tower #@) lcaving
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is
located at the Boxwood site.]

IV.  Operation Following a N-2 Contingency (Load Restoration)

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and
Transmission Assessment Criteria. This obligation would replace the provision for Islanding
Capability set out in Section 1.11 of the NYR Contract.

V. Operational Flexibilities

The Replacement Project must be such that the two combustion turbines combined are capable of
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will be
subject to verification as part of the Capacity Check Test.

VL Emissions Requirements.

(a) The emissions from the Replacement Project shall meet or exceed the following
criteria:

Q)] Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based
upon Reference Conditions (as such term is defined in the Contract) and
15% O in the exhaust gases on a dry volume basis) as measured using an
emissions measurement methodology substantially based on Exhibit W to
the Contract (the “Emissions Measurement Methodology™); and

(if)  Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based
upon Reference Conditions and 15% O, in the exhaust gases on a dry
volume basis) as measured using the Emissions Measurement
Methodology.

) TCE will provide evidence to support the stated emission levels of NOx and CO in
the form of a signed certificate by an authorized representative of any of: (1) the
original equipment manufacturer of the Replacement Project’s turbines, (2) the
supplier or manufacturer of any post combustion emission control equipment
utilized by the Replacement Project, or (3) the engineering company responsible
for the design of the Replacement Project, which certificate must state that the
Replacement Project, as designed, will operate within these stated limits for NOx
and CO.

(©) The Replacement Contract will require that the emission limits for NOx and CO be
(i) incorporated into the Replacement Project’s Environmental Review Report or
its completed environmental assessment, and (ii) reflected in the Replacement
Project’s application to the Ministry of the Environment for a Certificate of
Approval (Air) Operating Permit, together with a specific request in such
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application that such limits be imposed as conditions of such Certificate of
Approval.

(d)  The emission limits for NOx and CO stated in the Replacement Contract will form
the basis of an ongoing operating requirement, For greater certainty, the OPA is
not requiring TCE to adopt any specific facility design or utilize any particular
control equipment with respect to air emissions, provided, however, the
Replacement Project must comply with the NOx and CO limits set out above,
including, without limitation, at the time of attaining Commercial Operation and
during any Capacity Check Test.

VII.__ Fuel Supply

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE
cannot by-pass Union Gas Limited.

VYIII. Project Major Equipment.

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired combustion
turbine generators to be supplied by MPS Canada, Inc. (the “Generators™), with evaporative
cooling and emission reduction equipment. Each Generator shall be nominally rated at [®] MW
(measured at the Generator’s output terminals) new and clean, at ISO conditions.
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SCHEDULE “B” — FINANCIAL PARAMETERS

Net Revenue Requirement $ 14,922 / MW-month
Net Revenue 20%
Requirement Indexing
Factor
Annual Average Contract 481 MW
Capacity
Nameplate Capacity [®] MW
Start-Up Gas for the 700 MMBTU/start-up
Contract Facility
Start~-Up Maintenance Cost $30,000/start-up
O&M Costs $0.89 / MWh
OR Cost $0.50 / MWh
Season 1 Season 2 Season 3 Season 4
Contract Heat Rate 10.42 10.55 10.66 10.58
MMBTU/MWh | MMBTU/MWh | MMBTU/MWh | MMBTU/MWh
(HHV) (HHV) (HHV) (HHV)
Contract Capacity [@] MW [®] MW [@] MW [®@] MW
Note: Subject to Schedule
“A” TCE to detérmine
Seasonal Contract
Capacities so long as the
AACC is 500 MW.
10nORCC 0 MW oMW 0 MW 0 MW
Contract Ramp Rate 37.8 358 33.0 352
MW/minute MW/minute MW/minute MW/minute
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SCHEDULE “C” - ADJUSTMENT METHODOLOGY

The Net Revenue Requirement set out in Schedule “B” is based on a target capital cost for
the design and construction of the Replacement Project of $475,000,000 (the “Target
Capex”). So long as the actual cost to design and build the Replacement Project (the
“Actual Capex™) is within $25,000,000 higher or lower than the Target Capex, there shall
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule B”
other than the NRR shall be subject to adjustment pursuant to this Schedule “C”.

@ If the Actual Capex is more than $25,000,000 greater than the Target Capex, the
OPA’s share of any difference between the Target Capex and the Actual Capex
shall be determined as follows:

OPA Share = (Actual Capex — Target Capex — $25,000,000) x 0.50, provided that
the OPA Share shall not exceed $25,000,000

(b}  Ifthe Actual Capex is less than $25,000,000 less than the Target Capex, the OPA’s
share of any difference between the Target Capex and the Actual Capex shall be
determined as follows:

OPA Share = (Actual Capex — Target Capex + $25,000,000) x 0.50

(©) The adjusted NRR shall be equal to the NRR set out in Schedule “B”, plus the OPA
Share multiplied by §0.000 812-681-3}:015 213 3. For greater certainty, if the OPA
Share is a negative number, the adjusted NRR shall be less than the NRR set out in
Schedule “B™.

The determination of the Actual Capex shall not include: (i) any costs being reimbursed by
the OPA, including, without limitation, “Interconnection Costs”, as set out above, (ii) any
costs incurred by TCE that were not reasonably required to be incurred in order for TCE to
fulfill its obligations under the Replacement Contract or that were not incurred in
accordance with “Good Engineering and Operating Practices™ (as such term is defined in
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the OPA.

The following costs shall be considered fixed components of the Target Capex not subject
to change in determining the Actual Capex:

Cost Fixed Price
Main Turbine Original Costs (excluding change orders) USD$[144,900,000]
Main Turbine Additional Scope (excluding change orders) USD$[36,295,000]
Costs of Hedging USD to CAD CAD#$[13,500,000]

The determination of the Actual Capex shall be done through an “open bock” process, such
that all costs incurred by TCE in designing and building the Replacement Project shall be
transparent to the OPA and fully auditable. Any dispute relating to the determination of the

LEGAL_[:20465379-320465379.2



Draft & Privileged

-2

Actual Capex shall be resolved in accordance with the dispute resolution provisions of the
Replacement Contract.

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise
specified. '
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DRAFT: MARCH28,APRIL 20, 2011, 4:3000 PM

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE
Dear Mr. Pourbaix:

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada
Energy Ltd. (“TCE”) and the Ontario Power Authority (“OPA*) dated October 9, 2009

0 0 1 pFachnance o . atta 0 alin_Anda an ad N - 0 1
3 = v 0 iv - - & S ~

stated in Colin’s October 7, 2010 letter to you, we wish to work with you to identify projects and
the extent to which such projects may compensate TCE for termination of the Contract while
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in
the draft implementation agreement and schedules TCE provided to us, and find that it does not
meet this requirement. We would like to suggest an alternative proposal which we believe meets
this requirement.

The Government of Ontario’s Long-Term Energy Plan has identified a need for a peaking natural
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that
could compensate TCE for the termination of the Contract and at the same time protect the
interests of ratepayers (the “Replacement Project™). We have set out in Schedule “A” to this letter
a technical description of the requirements of the Replacement Project.

We would propose to enter into a contract with TCE for TCE to construct, own, operate and
maintain the Replacement Project as compensation for the termination of the Contract. The
contract for the Replacement Project (the “Replacement Contract™) would be based on the final
form of contract (the “NYR Contract™) included as part of the Northern York Region Peaking
Generation Request for Proposals, subject to the changes set out below and otherwise as
necessitated by Schedule “A”. The financial parameters of the Replacement Contract would be as
set out in Schedule “B” to this letter. In consideration of the uncertainties in the Replacement
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon
commetrcial operation on the basis set out in Schedule “C” to this ietter.

The following sets out the changes to the NYR Contract that would be applicable to the
Replacement Contract:

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning
Act to construct the Replacement Project, the OPA would work with TCE, the host
municipality and the Province of Ontario to ensure that once all of the requirements for the
Planning Act approvals have been satisfied, the approvals are issued in a timely manner;-e#

a 1 N a vl P &1 = Ja =
o ¥ - = rl

If this did not occur and the delay in the issuance of such Planning Act approvals caused
TCE not to achieve Commercial Operation by the Milestone Date for Commercial
Operation, such delay would be considered an event of Force Majeure, and TCE would be
entitled to recover its reasonable, out-of-pocket costs resulting from such delay, by way of
a corresponding increase in the Net Revenue Requirement (NRR).
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In addition, the OPA would not have the right to terminate the Replacement Contract for
such event of Force Majeure, unless the event of Force Majeure resulted in a delay that was
greater than two years and the OPA paid TCE a termination ameunt-equal-tepayment

which the Parties would negotiate in good faith and would compensate TCE for reasonable
damages associated with (i) the total amount of the verified, non-recoverable sunk costs
(net of any residual value) associated with the development of the Oakville Generating
Station, provided however that such total amount shall not exceed $37000,000

phes37.000.000, (ii) fifs-percent-ofthe total amount of the verified, non-recoverable sunk
costs (net of any residual value) asseeiated-withprudently incurred in the development of

the chlacement ProlectJFGE—wﬂd—be—se}eerespmmb}e—féﬁaH—e%hHemﬁs—&ﬂd
pfewaeﬂs—set—eﬂ{—a-ﬂ—the—NéfR, and (iii) the anthlgated ﬁnanCIal value of th Contract

Oakville Sunk Costs. The NRR set out in Schedule “B” to this letter includes an amount
equal to $37,000,000 on account of TCE’s sunk costs associated with the development of
the Oakville Generating Station. To the extent that the total of the verified, non-recoverable
sunk costs (net of any residual value) associated with the development of the Oakville
Generating Station is less than $37,000,000, the NRR shall be reduced by 0.000 842
6231015 213 3 multiplied by the amount by which such costs are less than $37,000,000.

Interconnection Costs. The Replacement Contract would provide that all out-of-pocket
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement
Project would be reimbursed by the OPA. Such costs would be reimbursed on terms that
are substantially the same as the terms set out in Section 1 of Exhibit S of the Accelerated
Clean Energy Supply Contract between the OPA and Portland Energy Centre L.P. with the
necessary conforming changes being made, provided that (i) there shall be no “Budgeted
Costs” included in the NRR on account of such costs, (ii) references to the “Simple Cycle
Operation Date™ shall be replaced with references to the “Commercial Operation Date”,
and (iii) there shall be no “Excess HI Amount”. '

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for
the Replacement Contract would take into account all gas delivery and management
services costs, and TCE would be responsible for managing natural gas delivery and
management services, consistent with the approach taken in the Contract.

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule “B”, the
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the
OPA would be willing to consider accepting a higher NRRIF, so long as there was a
corresponding reduction in the NRR.

Term of Replacement Contract. The term of the Replacement Contract would be 25
years. For greater certainty, this would be the definitive length of the term and not an
option.

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract
would be modified so that as long as the demonstrated capacity was not less than 90% of
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal
Contract Capacity would not be an event of default. If the demonstrated capacity was
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a
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Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In
addition, there would be a requirement as part of a Capacity Check Test to confirm that the
Replacement Project is capable of achieving the Contract Ramp Rate set out in Schedule
“B” to this letter.

Potential One Hour Runs. Because of the absence of the “NINRR” term in Exhibit J to
the NYR Contract, we do not believe that the potential for single hour imputed production
intervals would be detrimental to TCE. We are not proposing any change to Exhibit J but
would be willing to discuss any concerns TCE may have in this regard.

Commercial Operation Date. The NRR set out in Schedule “B” is based on the
assumption that Commercial Operation occurs on July I, 2015. If Commercial Operation
were to occur before that date, the NRR would be adjusted downwards to account for the
value of having the payments under the Replacement Contract start earlier than if
Commercial Operation had occurred on July 1, 2015.

If this proposal is acceptable to you, we will prepare the necessary documentation for your review.
For greater certainty, although this proposal is made in good faith, it remains subject to internal
OPA approvals and does not constitute an offer capable of acceptance.

Yours very truly,

JoAnne Butler

c.

Colin Andersen, Ontario Power Authority
Michael Killeavy, Ontario Power Authority
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP
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SCHEDULE “A” — TECHNICAL REQUIREMENTS

1. Replacement Project

The Replacement Project shall:

(@)
®
©
@

be a dispatchable facility designed for maximum operational flexibility;
be a simple cycle configuration generating facility;
utilize natural gas supplied by pipeline as the fuel; and

comply with Section 6 (Generation Connection Criteria), as specified in the
*Ontario Resources and Transmission Assessment Criteria® document published by
the IESO.

11. Contract Capacity

The Replacement Project will be a single generating facility and will:

(@

(b)

(c)
(d)

be able to provide a minimum of 258[® MW] at 35-30°C under both N-1 System
Conditions and N-1 Generating Facility Conditions simultaneously. For further
clarity, the Replacement Project must be designed to supply either transmission
circuit M20D or M21D at all times. Each unit must be able to supply either

transmission circuit at all times; : Planning studies used 35 °

Force Majeure temperature is 30°C and conseguentlv the equivalent capaci

at 30°C should be used instead.]

be able to provide a minimum of 560[® MW] at 35-30°C under N-2 System
Condltwm%

Dlannea | tv should be at least 500 MW, The Re
r' m nt hiev h i he a vementln

ambient condition. !he Replacement Project’s maximum capacity at 30°C

herefor in

have a Season 3 Contract Capacity of not less than [480 MW]; and

have a Contract Capacity of not more than 550 MW in any Season.

III. Electrical Connection

Draft & Privileged

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may
also connect to a Local Distribution System for the purpose of providing Islanding Capability.

The Replacement Project will have a connection pomt located with a direct connection to the
Hydro One circuits M20D and M21D between the [0] transmission tower (Tower #@) leaving
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is
located at the Boxwood site.]
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1V, Operation Following a N-2 Contingency (Looad Restoration)

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as
directed by the IESOQ, in restoring load in accordance with Section 7 of the Ontario Resource and
Transmission Assessment Criteria. This obligation would replace the provision for Islanding
Capability set out in Section 1.11 of the NYR Contract.

V. Operational Flexibilities

The Replacement Project must be such that the two combustion turbines combined are capable of
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will be
subject to verification as part of the Capacity Check Test.

VL. Emissions Requirements.

(a) The emissions from the Replacement Project shall meet or exceed the following
criteria:

1)) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based
upon Reference Conditions (as such term is defined in the Contract) and
15% O in the exhaust gases on a dry volume basis) as measured using an
emissions measurement methodology substantially based on Exhibit W to
the Contract (the “Emissions Measurement Methodology™); and

(if)  Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based
upon Reference Conditions and 15% O, in the exhaust gases on a dry
volume basis) as measured using the Emissions Measurement
Methodology.

(b)  TCE will provide evidence to support the stated emission levels of NOx and CO in
the form of a signed certificate by an authorized representative of any of: (1) the
original equipment manufacturer of the Replacement Project’s turbines, (2) the
supplier or manufacturer of any post combustion emission control equipment
utilized by the Replacement Project, or (3) the engineering company responsible
for the design of the Replacement Project, which certificate must state that the
Replacement Project, as designed, will operate within these stated limits for NOx
and CO.

()] The Replacement Contract will require that the emission limits for NOx and CO be
(i) incorporated into the Replacement Project’s Environmental Review Report or
its completed environmental assessment, and (ii) reflected in the Replacement
Project’s application to the Ministry of the Environment for a Certificate of
Approval (Air) Operating Permit, together with a specific request in such
application that such limits be imposed as conditions of such Certificate of
Approval.

(d)  The emission limits for NOx and CO stated in the Replacement Contract will form
the basis of an ongoing operating requirement. For greater certainty, the OPA is
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not requiring TCE to adopt any specific facility design or utilize any particular
control equipment with respect to air emissions, provided, however, the
Replacement Project must comply with the NOx and CO limits set out above,
including, without limitation, at the time of attaining Commercial Operation and
during any Capacity Check Test.

+ VII. _Fuel Supply

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE
cannot by-pass Union Gas Limited.

VIIL. Project Major Equipment.

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired combustion
turbine generators to be supplied by MPS Canada, Inc. (the “Generators™), with evaporative
cooling and emission reduction equipment. Each Generator shall be nominally rated at [@®] MW
(measured at the Generator’s output terminals) new and clean, at ISO conditions.
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SCHEDULE “B” — FINANCIAL PARAMETERS

Net Revenue Requirement § 12,50014,922 / MW-month
Net Revenue 20 %
Requirement Indexing
Factor
Annual Average Contract 500481 MW
Capacity
Nameplate Capacity [o] MW
Start-Up Gas for the 700 MMBTU/start-up
Contract Facility
Start-Up Maintenance Cost $30,000/start-up
0&M Costs $0.89 / MWh
Q) OR Cost $0.50 / MWh
q) Season 1 Season 2 Season 3 Season 4
p—
* ™ [‘Contract Heat Rate 10.42 10.55 10.66 10.58
> MMBTUMWh | MMBTU/MWh | MMBTU/MWh { MMBTU/MWh
. : (HHV) (HHV) (HHV) (HHV)
Q—( Contract Capacity [®@] MW [®@] MW [®] MW [®] MW
Note: Subject to Schedule
“A”, TCE to determine
Seasonal Contract
Capacities so long as the
C‘_) AACC is 500 MW.
J
Cd 10nORCC 0 MW oMW o0 MW 0O MW
— Contract Ramp Rate 37.8 35.8 33.0 35.2
Q MW/minute MW/minute MW/minute MW/minute
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SCHEDULE “C” — ADJUSTMENT METHODOLOGY

The Net Revenue Requirement set out in Schedule “B” is based on a target capital cost for
the design and construction of the Replacement Project of $375;000,000475,000,000 (the
“Target Capex™). So long as the actual cost to design and build the Replacement Project
(the “Actual Capex™) is within $25,000,000 higher or lower than the Target Capex, there
shall be no adjustment in the NRR. For greater certainty, none of the parameters in
Schedule B” other than the NRR shall be subject to adjustment pursuant to this Schedule
‘CCSD.

(@) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the
OPA’s share of any difference between the Target Capex and the Actual Capex
shall be determined as follows:

OPA Share = (Actual Capex — Target Capex — $25,000,000) x 0.50, provided that
the OPA Share shall not exceed $25,000,000

(b)  Ifthe Actual Capex is less than $25,000,000 less than the Target Capex, the OPA’s
share of any difference between the Target Capex and the Actual Capex shall be
determined as follows:

OPA Share = (Actual Capex — Target Capex + $25,000,000) x 0.50

() The adjusted NRR shall be equal to the NRR set out in Schedule “B”, plus the OPA
Share multiplied by 0.000 8+2-68+015 213 3. For greater certainty, if the OPA
Share is a negative number, the adjusted NRR shall be less than the NRR set out in
Schedule “B”.

The determination of the Actual Capex shall not include: (i) any costs being reimbursed by
the OPA, including, without limitation, “Interconnection Costs”, as set out above, (ii) any
costs incurred by TCE that were not reasonably required to be incurred in order for TCE to
fulfill its obligations under the Replacement Contract or that were not incurred in
accordance with “Good Engineering and Operating Practices™ (as such term is defined in
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the OPA.

The following costs shall be considered fixed components of the Target Capex not subject
to change in determining the Actual Capex:

Cost Fixed Price
Main Turbine Original Costs (excluding change orders) USD$[144,900,000]
Main Turbine Additional Scope (excluding change orders) USD$[36,295,000]
Costs of Hedging USD to CAD CADS$[13,500,000]

The determination of the Actual Capex shall be done through an “open book” process, such
that all costs incurred by TCE in designing and building the Replacement Project shall be
transparent to the OPA and fully auditable. Any dispute relating to the determination of the
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Actual Capex shall be resolved in accordance with the dispute resolution provisions of the
Replacement Contract.

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise
specified.
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From: JoAnne Butler

Sent: April 20, 2011 7.34 PM

To: Michael Killeavy

Cc: Deborah Langelaan

Subject: FW: OPA - TCE [Privileged and Confidential]

Attachments: Letter to Alex Pourbaix {OPA letterhead} April 20 2011 20472672_3.doc

| think that we got from the Board meeting te fold in elements of this letter, into a Ieﬁer from counsel to counsel...can you
please talk to Paul about this?

JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronte, Ontario M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.
joanne.butler@powerauthority.on.ca

From: Ivanoff, Paul [mailto:PIvanoff@osler.comj

Sent: Miércoles, 20 de Abril de 2011 03:23 p.m.

To: JoAnne Butler; Michael Killeavy

Cc: Sebastiane, Rocco; Smith, Elliot; Deborah Langelaan; Susan Kennedy
Subject: OPA - TCE [Privileged and Confidential]

Further to our meeting of yesterday afternoon, attached is the draft letter to TCE that we discussed.

Regards,
Paul

]

Paul Ivanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanoff@osler.com

QOsler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

]

This e-mail message is privileged, confidential and subject to
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[ONTARIO POWER AUTHORITY LETTERHEAD]

April [@], 2011
SENT BY FACSIMILE AND EMAIL
PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

Mr. Alex Pourbaix

President, Energy and Qil Pipelines
TransCanada Energy Limited

450 — 1 Street, SW

Calgary, Alberta

T2P 5H1

Dear Mr. Pourbaix:

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada
Energy Ltd. (“TCE”) and Ontario Power Authority (the “OPA”) dated October 9, 2009

As you know, the OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010
(the “Confidentiality Agreement”) and a letter agreement dated December 21, 2010 (the
“MOU”). We are writing to you at this time to advise you of our concerns regarding TCE’s
failure to comply with its obligations under these two agreements.

We understand that on April 12, 2011, TCE delivered a presentation to the Government of
Ontario entitled “SW-GTA Update”. Contained within this presentation were excerpts from
confidential correspondence sent to TCE by the OPA, as well as confidential details of proposals
relating to the Contract. Moreover, on April 19, 2011, your counsel, Thornton Grout Finnigan
LLP, sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which
described confidential negotiations between the OPA and TCE. Each of these actions constitutes
a breach by TCE of the Confidentiality Agreement.

Regarding the MOU, the parties acknowledged in that agreement that they were working
together cooperatively to identify other generation projects that meet Ontario’s electricity system
needs. The MOU contains express obligations requiring both TCE and the OPA to engage in
good faith negotiations. In that regard, the MOU states that “[T]he OPA and TCE agree to work
together in good faith to negotiate the definitive form of an agreement (the “Definitive
Agreement™) in respect of the Potential Project, or an alternative project agreed to by the OPA
and TCE.” The OPA maintains that the delivery by TCE of its presentation to the Government is
not only a breach by TCE of the Confidentiality Agreement, but it also constitutes a failure to
negotiate with the OPA in good faith as required by the MOU. To be clear, the OPA views
TCE’s acts as a tactic made in bad faith in an attempt to advance its negotiating position as
against the OPA. The OPA requires that TCE cease and desist from further breaches of the
Confidentiality Agreement and the MOU and hereby puts TCE on notice that it reserves all of its
rights and remedies against TCE respecting the actions referred to above.
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As for communications from your external counsel to the OPA, 1 would request that you have
your external counsel direct any future correspondence to Rocco Sebastiano and Paul Ivanoff at
Osler, Hoskin & Harcourt LLP, in accordance with the Law Society of Upper Canada’s Rules of
Professional Conduct.

Lastly, in an effort to move forward with good faith negotiations, we are preparing a revised
draft proposal and will be sending it to TCE shortly.

Yours truiy,

JoAnne Butler
Vice President, Electricity Resources

cc. Colin Andersen, OPA
Michael Killeavy, OPA
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP
Paul Ivanoff, Osler, Hoskin & Harcourt LLP
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From: JoAnne Butler

Sent: April 20, 2011 7:35 PM

To: Colin Andersen

Cc: Michael Killeavy; Dehorah Langelaan

Subject: FW: Revised Second Proposal to TCE

Attachments: #20465379v2_LEGAL_1_ - Draft Second Project Proposal to TCE.DOC; WSComparison_#

20465379v1_LEGAL_1_ - Draft Second Project Proposal to TCE-#20465379v2_LEGAL_1_ -
Draft Second Project Proposal to TCE.pdf; Blackline to first counterproposal.pdf

Here are the soft copies, but as discussed, there will be some minor changes...
JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontarie M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.
joanne.butler@powerauthority.on.ca

From: Smith, Elliot [maitto:ESmith@osler.com]

Sent: Miércoles, 20 de Abril de 2011 04:16 p.m.

To: Michael Killeavy

Cc: Sebastiano, Rocco; Ivanoff, Paul; Deborah Langelaan; JoAnne Butler; Susan Kennedy
Subject: Revised Second Proposal to TCE

All,

Please find attached a revised draft of the second counter-proposal to TCE, along with two blacklines — one to
the first counter-proposal and one to the preceding draft we circulated (i.e. before Safouh’s comments and the
revised NRR-Capex factor were incorporated).

Elliot
[=l

Eiliot Smith
Associate

416.862.6435 DIRECT
416.862.6666 FACSIMILE

esmith@osler.com

QOsler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontarie, Canada M5X 1B8
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DRAFT: APRIL 20, 2011, 4:00 PM

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE
Dear Mr. Pourbaix;

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada
Energy Ltd. (“TCE”) and the Ontario Power Authority (“OPA”) dated October 9, 2009

As stated in Colin’s October 7, 2010 letter to you, we wish to work with you to identify projects
and the extent to which such projects may compensate TCE for termination of the Contract while
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in
the draft implementation agreement and schedules TCE provided to us, and find that it does not
meet this requirement. We would like to suggest an alternative proposal which we believe meets
this requirement.

The Government of Ontario’s Long-Term Energy Plan has identified a need for a peaking natural
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project
that could compensate TCE for the termination of the Contract and at the same time protect the
interests of ratepayers (the “Replacement Project”). We have set out in Schedule “A” to this
letter a technical description of the requirements of the Replacement Project.

We would propose to enter into a contract with TCE for TCE to construct, own, operate and
maintain the Replacement Project as compensation for the termination of the Contract. The
contract for the Replacement Project (the “Replacement Contract™) would be based on the final
form of contract (the “NYR Contract™) included as part of the Northern York Region Peaking
Generation Request for Proposals, subject to the changes set out below and otherwise as
necessitated by Schedule “A”. The financial parameters of the Replacement Contract would be
as set out in Schedule “B” to this letter. In consideration of the uncertainties in the Replacement
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon
commercial operation on the basis set out in Schedule “C” to this letter.

The following sets out the changes to the NYR Confract that would be applicable to the
Replacement Contract:

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning
Act to construct the Replacement Project, the OPA would work with TCE, the host
municipality and the Province of Ontario to ensure that once all of the requirements for
the Planning Act approvals have been satisfied, the approvals are issued in a timely
manner.

If this did not occur and the delay in the issuance of such Planning Act approvals caused
TCE not to achieve Commercial Operation by the Milestone Date for Commercial
Operation, such delay would be considered an event of Force Majeure, and TCE would
be entitled to recover its reasonable, out-of-pocket costs resulting from such delay, by
- way of a corresponding increase in the Net Revenue Requirement (NRR).

In addition, the OPA would not have the right to terminate the Replacement Contract for
such event of Force Majeure, unless the event of Force Majeure resulted in a delay that .
was greater than two years and the OPA paid TCE a termination payment which the
Parties would negotiate in good faith and would compensate TCE for reasonable damages
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associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any
residual value) associated with the development of the Oakville Generating Station,
provided however that such total amount shall not exceed $37,000,000, (ii) the total
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently
incurred in the development of the Replacement Project, and (iii) the anticipated financial
value of the Contract.

Oakville Sunk Costs. The NRR set out in Schedule “B” to this letter includes an amount
equal to $37,000,000 on account of TCE’s sunk costs associated with the development of
the Oakville Generating Station. To the extent that the total of the verified, non-
recoverable sunk costs (net of any residual value) associated with the development of the
Oakville Generating Station is less than $37,000,000, the NRR shall be reduced by
0.000 015 213 3 multiplied by the amount by which such costs are less than $37,000,000.

Interconnection Costs. The Replacement Contract would provide that all out-of-pocket
costs incurred by TCE for the elecirical and natural gas interconnection of the
Replacement Project would be reimbursed by the OPA. Such costs would be reimbursed
on terms that are substantially the same as the terms set out in Section 1 of Exhibit S of
the Accelerated Clean Energy Supply Contract between the OPA and Portland Energy
Centre L.P. with the necessary conforming changes being made, provided that (i) there
shall be no “Budgeted Costs” included in the NRR on account of such costs, (ii)
references to the “Simple Cycle Operation Date” shall be replaced with references to the
“Commercial Operation Date”, and (iii) there shall be no “Excess Hl Amount”.

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for
the Replacement Contract would take into account all gas delivery and management
services costs, and TCE would be responsible for managing natural gas delivery and
management services, consistent with the approach taken in the Contract.

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule “B”, the
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the
OPA would be willing to consider accepting a higher NRRIF, so long as there was a
corresponding reduction in the NRR.

Term of Replacement Contract. The term of the Replacement Contract would be 25
years. For greater certainty, this would be the definitive length of the term and not an
option.

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract
would be modified so that as long as the demonstrated capacity was not less than 90% of
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal
Contract Capacity would not be an event of default. If the demonstrated capacity was
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In
addition, there would be a requirement as part of a Capacity Check Test to confirm that
the Replacement Project is capable of achlevmg the Contract Ramp Rate set out in
Schedule “B” to this letter.
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8. Potential One Hour Runs. Because of the absence of the “NINRR” term in Exhibit J to
the NYR Contract, we do not believe that the potential for single hour imputed
production intervals would be detrimental to TCE. We are not proposing any change to
Exhibit J but would be willing to discuss any concerns TCE may have in this regard.

9. Commercial Operation Date. The NRR set out in Schedule “B” is based on the
assumption that Commercial Operation occurs on July 1, 2015. If Commercial Operation
were to occur before that date, the NRR would be adjusted downwards to account for the
value of having the payments under the Replacement Contract start earlier than if
Commercial Operation had occurred on July 1, 2015.

If this proposal is acceptable to you, we will prepare the necessary documentation for your
review. For greater certainty, although this proposal is made in good faith, it remains subject to
internal OPA approvals and does not constitute an offer capable of acceptance.

Yours very truly,

JoAnne Butler
c. Colin Andersen, Ontario Power Authority

Michael Killeavy, Ontario Power Authority
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP
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SCHEDULE “A” — TECHNICAL REQUIREMENTS

L Replacement Project

The Replacement Project shall:
(@  be adispatchable facility designed for maximum operational flexibility;
(b)  beasimple cycle configuration generating facility;
(c) utilize natural gas supplied by pipeline as the fuel; and

(d) comply with Section 6 (Generation Connection Criteria), as specified in the
‘Ontario Resources and Transmission Assessment Criteria’ document published
by the IESO.

II. Contract Capacity

The Replacement Project will be a single generating facility and will:

(a) be able to provide a minimum of [® MW] at 30°C under both N-1 System
Conditions and N-1 Generating Facility Conditions simultaneously. For further
clarity, the Replacement Project must be designed to supply either transmission
circuit M20D or M21D at all times. Each unit must be able to supply either
transmission circuit at all times; [NTD: Planning studies used 35 °C. Contract
Force Majeure temperature is 30°C and consequently the equivalent capacity
at 30°C should be used instead.]

(b)  be able to provide a minimum of [® MW] at 30°C under N-2 System Conditions;
INTD: Based on peak load planning studies at 35°C, the total planned
generation capacity should be at least 500 MW. The Replacement Project
may not be able to achieve such capacity at the above mentioned ambient
condition. The Replacement Project’s maximum capacity at 30°C should
therefore be used instead.]

(©) have a Season 3 Contract Capacity of not less than [480 MW]; and
{d)  have a Contract Capacity of not more than 550 MW in any Season.

III. _ Electrical Connection

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may
also connect to a Local Distribution System for the purpose of providing Islanding Capability.

The Replacement Project will have a connection point located with a direct connection to the
Hydro One circuits M20D and M21D between the [O]'h transmission tower (Tower #@) leaving
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is
located at the Boxwood site.]
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IV.  Operation Following a N-2 Contingency (Load Restoration)

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as
directed by the IESQ, in restoring load in accordance with Section 7 of the Ontario Resource and
Transmission Assessment Criteria. This obligation would replace the provision for Islanding
Capability set out in Section 1.11 of the NYR Contract.

V. Operational Flexibilities

The Replacement Project must be such that the two combustion turbines combined are capable of
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will
be subject to verification as part of the Capacity Check Test.

VL. Emissions Requirements.

(a)

(b)

(d)
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The emissions from the Replacement Project shall meet or exceed the following
criteria:

® Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based
upon Reference Conditions (as such term is defined in the Contract) and
15% O in the exhaust gases on a dry volume basis) as measured using an
emissions measurement methodology substantially based on Exhibit W to
the Contract (the “Emissions Measurement Methodology™); and

(i)  Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based
upon Reference Conditions and 15% O in the exhaust gases on a dry
volume basis) as measured wusing the FEmissions Measurement
Methodology.

TCE will provide evidence to support the stated emission levels of NOx and CO
in the form of a.signed certificate by an authorized representative of any of: (1)
the original equipment manufacturer of the Replacement Project’s turbines, (2)
the supplier or manufacturer of any post combustion emission control equipment
utilized by the Replacement Project, or (3) the engineering company responsible
for the design of the Replacement Project, which certificate must state that the
Replacement Project, as designed, will operate within these stated limits for NOx
and CO.

The Replacement Contract will require that the emission limits for NOx and CO
be (i) incorporated into the Replacement Project’s Environmental Review Report
or its completed environmental assessment, and (ii) reflected in the Replacement
Project’s application to the Ministry of the Environment for a Certificate of
Approval (Air) Operating Permit, together with a specific request in such
application that such limits be imposed as conditions of such Certificate of
Approval.

The emission limits for NOx and CO stated in the Replacement Contract will
form the basis of an ongoing operating requirement. For greater certainty, the
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OPA is not requiring TCE to adopt any specific facility design or utilize any
particular control equipment with respect to air emissions, provided, however, the
Replacement Project must comply with the NOx and CO limits set out above,
including, without limitation, at the time of attaining Commercial Operation and
during any Capacity Check Test.

VII. Fuel Supply

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE
cannot by-pass Union Gas Limited.

VIII. Project Major Equipment.

The Replacement Project will be designed utilizing (2) M3501GAC Fast ‘Start gas-fired
combustion turbine generators to be supplied by MPS Canada, Inc. (the “Generators™), with
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated
at [®] MW (measured at the Generator’s output terminals) new and clean, at ISO conditions.
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SCHEDULE “B” — FINANCIAL PARAMETERS

Net Revenue Requirement $ 14,922 / MW-month
Net Revenue 20 %
Requirement Indexing
Factor
Annual Average Contract 481 MW
Capacity
Nameplate Capacity [®] MW
Start-Up Gas for the 700 MMBTU/start-up
Contract Facility
Start-Up Maintenance Cost $30,000/start-up
O&M Costs $0.89 / MWh
OR Cost $0.50 / MWh
Season 1 Season 2 Season 3 Season 4
Contract Heat Rate 10.42 10.55 10.66 10.58
MMBTU/MWh | MMBTU/MWh | MMBTU/MWh | MMBTU/MWh
(HHV) (HHV) (HHV) (HHV)
Contract Capacity [®@] MW [®@] MW [®@] MW [®@] MW
Note: Subject to Schedule
“A”, TCE to determine
Seasonal Contract
Capacities so long as the
AACC is 500 MW.
10nORCC oMW 0 MW oMW 0O MW
Contract Ramp Rate 37.8 35.8 33.0 352
MW/minute MW/minute MW/minute MW/minute
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SCHEDULE “C” - ADJUSTMENT METHODOLOGY

The Net Revenue Requirement set out in Schedule “B” is based on a target capital cost
for the design and construction of the Replacement Project of $475,000,000 (the “Target
Capex™). So long as the actual cost to design and build the Replacement Project (the
“Actual Capex™) is within $25,000,000 higher or lower than the Target Capex, there shall
be no adjustment in the NRR. For greater certainty, none of the parameters in Schedule
B” other than the NRR shall be subject to adjustment pursuant to this Schedule “C”.

(a) If the Actual Capex is more than $25,000,000 greater than the Target Capex, the
OPA’s share of any difference between the Target Capex and the Actual Capex
shall be determined as follows:

OPA Share = (Actual Capex — Target Capex — $25,000,000) x 0.50, provided
that the OPA Share shall not exceed $25,000,000

(b)  If the Actual Capex is less than $25,000,000 less than the Target Capex, the
OPA’s share of any difference between the Target Capex and the Actual Capex
shall be determined as follows:

OPA Share = (Actual Capex — Target Capex + $25,000,000) x 0.50

() The adjusted NRR shall be equal to the NRR set out in Schedule “B”, plus the
OPA Share multiplied by 0.000 015 213 3. For greater certainty, if the OPA
Share is a negative number, the adjusted NRR shall be less than the NRR set out
in Schedule “B”.

The determination of the Actual Capex shall not include: (i) any costs being reimbursed
by the OPA, including, without limitation, “Interconnection Costs”, as set out above, (ii)
any costs incurred by TCE that were not reasonably required to be incurred in order for
TCE to fulfill its obligations under the Replacement Contract or that were not incurred in
accordance with “Good Engineering and Operating Practices” (as such term is defined in
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the
OPA.

The following costs shall be considered fixed components of the Target Capex not
subject to change in determining the Actual Capex:

Cost Fixed Price
Main Turbine Original Costs (excluding change orders) USD$[144,900,000]
Main Turbine Additional Scope (excluding change orders) USD$[36,295,000]
Costs of Hedging USD to CAD CADS$[13,500,000]

The determination of the Actual Capex shall be done through an “open book™ process,
such that all costs incurred by TCE in designing and building the Replacement Project
shall be transparent to the OPA and fully auditable. Any dispute relating to the
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determination of the Actual Capex shall be resolved in accordance with the dispute
resolution provisions of the Replacement Contract.

5. All dollar amounts referenced in this letter are in Canadian dollars, unless otherwise
specified.
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DRAFT: APRIL 18;20, 2011, 74:1500 PM

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE
Dear Mr. Pourbaix:

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada
Energy Ltd. (“TCE”) and the Ontario Power Authority (“OPA”) dated October 9, 2009

As stated in Colin’s October 7, 2010 letter to you, we wish to work with you to identify projects
and the extent to which such projects may compensate TCE for termination of the Contract while
appropriately protecting the interests of ratepayers. We have reviewed the proposal contained in
the draft implementation agreement and schedules TCE provided to us, and find that it does not
meet this requirement. We would like to suggest an alternative proposal which we believe meets
this requirement.

The Government of Ontario’s Long-Term Energy Plan has identified a need for a peaking natural
gas-fired plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that
could compensate TCE for the termination of the Contract and at the same time protect the
interests of ratepayers (the “Replacement Project™). We have set out in Schedule “A” to this leiter
a technical description of the requirements of the Replacement Project.

We would propose to enter into a contract with TCE for TCE to construct, own, operate and
maintain the Replacement Project as compensation for the termination of the Contract. The
confract for the Replacement Project (the “Replacement Contract™) would be based on the final
form of contract (the “NYR Contract™) included as part of the Northern York Region Peaking
Generation Request for Proposals, subject to the changes set out below and otherwise as
necessitated by Schedule “A”. The financial parameters of the Replacement Contract would be as
set out in Schedule “B” to this letter. In consideration of the uncertainties in the Replacement
Project, we would include a mechanism in the Replacement Contract to adjust the NRR upon
commercial operation on the basis set out in Schedule “C” to this letter.

The following sets out the changes to the NYR Contract that would be applicable to the
Replacement Contract:

1. Permits and Approvals. With respect to the approvals required pursuant to the Planning
Act to construct the Replacement Project, the OPA would work with TCE, the host
municipality and the Province of Ontario to ensure that once all of the requirements for the
Planning Act approvals have been satisfied, the approvals are issued in a timely manner.

If this did not occur and the delay in the issuance of such Planning Act approvals caused
TCE not to achieve Commercial Operation by the Milestone Date for Commercial
Operation, such delay would be considered an event of Force Majeure, and TCE would be
entitled to recover its reasonable, out-of-pocket costs resulting from such delay, by way of
a corresponding increase in the Net Revenue Requirement (NRR).

In addition, the OPA would not have the right to terminate the Replacement Contract for
such event of Force Majeure, unless the event of Force Majeure resulted in a delay that was
greater than two years and the OPA paid TCE a termination payment which the Parties
would negotiate in good faith and would compensate TCE for reasonable damages
associated with (i) the total amount of the verified, non-recoverable sunk costs (net of any
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residual value) associated with the development of the Oakville Generating Station,
provided however that such total amount shall not exceed $37,000,000, (ii) the total
amount of the verified, non-recoverable sunk costs (net of any residual value) prudently
incurred in the development of the Replacement Project, and (iii) the anticipated financial
value of the Contract.

Oakville Sunk Costs. The NRR set out in Schedule “B” to this letter includes an amount
equal to $37,000,000 on account of TCE’s sunk costs associated with the development of
the Oakville Generating Station. To the extent that the total of the verified, non-recoverable
sunk costs (net of any residual value) associated with the development of the Oakville
Generating Station is less than $37,000,000, the NRR shall be reduced by §0.000 842
681015 213 3} multiplied by the amount by which such costs are less than $37,000,000.

Interconnection Costs. The Replacement Contract would provide that all out-of-pocket
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement
Project would be reimbursed by the OPA. Such costs would be reimbursed on terms that
are substantially the same as the terms set out in Section 1 of Exhibit S of the Accelerated
Clean Energy Supply Contract between the OPA and Portland Energy Centre L.P. with the
necessary conforming changes being made, provided that (i) there shall be no “Budgeted
Costs” included in the NRR on account of such costs, (ii) references to the “Simple Cycle
Operation Date” shall be replaced with references to the “Commercial Operation Date”,
and (iii) there shall be no “Excess Hl Amount”.

Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for
the Replacement Contract would take into account all gas delivery and management
services costs, and TCE would be responsible for managing natural gas delivery and
management services, consistent with the approach taken in the Contract.

Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule “B”, the
NRRIF would be equal to 20%. In the course of finalizing the Replacement Contract, the
OPA would be willing to consider accepting a higher NRRIF, so long as there was a
corresponding reduction in the NRR.

Term of Replacement Contract. The term of the Replacement Contract would be 25
years. For greater certainty, this would be the definitive length of the term and not an
option.

Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract
would be modified so that as long as the demonstrated capacity was not less than 90% of
the applicable Seasonal Contract Capacity, the failure to achieve the required Seasonal
Contract Capacity would not be an event of default. If the demonstrated capacity was
greater than 90% but less than 100% of the applicable Seasonal Contract Capacity, a
Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In
addition, there would be a requirement as part of a Capacity Check Test to confirm that the
Replacement Project is capable of achieving the Contract Ramp Rate set out in Schedule
“B” to this letter.

Potential One Hour Runs. Because of the absence of the “NINRR” term in Exhibit J to
the NYR Contract, we do not believe that the potential for single hour imputed production
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intervals would be detrimental to TCE. We are not proposing any change to Exhibit J but
would be willing to discuss any concerns TCE may have in this regard.

9. Commercial Operation Date. The NRR set out in Schedule “B” is based on the
assumption that Commercial Operation occurs on July 1, 2015. If Commercial Operation
were to occur before that date, the NRR would be adjusted downwards to account for the
value of having the payments under the Replacement Contract start earlier than if
Commercial Operation had occurred on July 1, 2015.

If this proposal is acceptable to you, we will prepare the necessary documentation for your review.
For greater certainty, although this proposal is made in good faith, it remains subject to internal
OPA approvals and does not constitute an offer capable of acceptance.

Yours very truly,

JoAnne Butler
c. Colin Andersen, Ontario Power Authority

Michael Killeavy, Ontario Power Authority
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP
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SCHEDULE “A” - TECHNICAL REQUIREMENTS

L Replacement Project

The Replacement Project shall:

(2)
®)
©
D

be a dispatchable facility designed for maximum operational flexibility;
be a simple cycle configuration generating facility;
utilize natural gas supplied by pipeline as the fuel; and

comply with Section 6 (Generation Connection Criteria), as specified in the
‘Ontario Resources and Transmission Assessment Criteria’ document published by
the IESO.

11, Contract Capacity

The Replacement Project will be a single generating facility and will:

(2)

®)

(©)
(d)

=

be able to provide a minimum of [250@ MW] at 35-30°C under both N-1 System
Conditions and N-1 Generating Facility Conditions simultaneously. For further
clarity, the Replacement Project must be designed to supply either transmission
circuit M20D or M21D at all times. Each unit must be able to supply either

transmission circuit at all times; INTD: Plannjn ies use ° ntract
Force Majeure temperature is 30°C and consequently the equivalent capaci
o -
in

be able to provide a minimum of [5080@ MW] at 35-30°C under N-2 System

Conditions:_[NTD: k1 in udies a
neration i 1 at 1 . The Re n
o] mayv n hiev i t the ntioned

ambient condition. The Replacement Project’s maximum capacity at 30°C
hould therefor i .

have a Season 3 Contract Capacity of not less than [480 MW]; and

have a Contract Capacity of not more than 550 MW in any Season.

Electrical Connection

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may
also connect to a Local Distribution System for the purpose of providing Islanding Capability.
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The Replacement Project will have a connection point located with a direct connection to the
Hydro One circuits M20D and M21D between the [®]" transmission tower (Tower #@) leaving
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is
located at the Boxwood site.]

IV.  Operation Following a N-2 Contingency (L.oad Restoration)

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as
directed by the IESQ, in restoring load in accordance with Section 7 of the Ontario Resource and
Transmission Assessment Criteria. This obligation would replace the provision for Islanding
Capability set out in Section 1.11 of the NYR Contract.

V. Operational Flexibilities

The Replacement Project must be such that the two combustion turbines combined are capable of
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will be
subject to verification as part of the Capacity Check Test.

V1. Emissions Requirements.

(a) The emissions from the Replacement Project shall meet or exceed the following
criteria:

)] Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based
upon Reference Conditions (as such term is defined in the Contract) and
15% O, in the exhaust gases on a dry volume basis) as measured using an
emissions measurement methodology substantially based on Exhibit W to
the Contract (the “Emissions Measurement Methodology™); and

(ii)  Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based
upon Reference Conditions and 15% O, in the exhaust gases on a dry
volume basis) as measured using the Emissions Measurement
Methodology.

b) TCE will provide ¢vidence to support the stated emission levels of NOx and CO in
the form of a signed certificate by an authorized representative of any of: (1) the
original equipment manufacturer of the Replacement Project’s turbines, (2) the
supplier or manufacturer of any post combustion emission control equipment
utilized by the Replacement Project, or (3) the engineering company responsible
for the design of the Replacement Project, which certificate must state that the
Replacement Project, as designed, will operate within these stated limits for NOx
and CO.

(©) The Replacement Contract will require that the emission limits for NOx and CO be
(i) incorporated into the Replacement Project’s Environmental Review Report or
its completed environmental assessment, and (ii) reflected in the Replacement
Project’s application to the Ministry of the Environment for a Certificate of
Approval (Air) Operating Permit, together with a specific request in such
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application that such limits be imposed as conditions of such Certificate of
Approval.

(d) The emission limits for NOx and CO stated in the Replacement Contract will form
the basis of an ongoing operating requirement. For greater certainty, the OPA is
not requiring TCE to adopt any specific facility design or utilize any particular
contro]l equipment with respect to air emissions, provided, however, the
Replacement Project must comply with the NOx and CO limits set out above,
including, without limitation, at the time of attaining Commercial Operation and
during any Capacity Check Test.

VII. Fuel Supply

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE
cannot by-pass Union Gas Limited.

VIII. Project Major Equipment.

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired combustion
turbine generators to be supplied by MPS Canada, Inc. (the “Generators™), with evaporative
cooling and emission reduction equipment. Each Generator shall be nominally rated at [®] MW
(measured at the Generator’s output terminals) new and clean, at ISO conditions.
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SCHEDULE “B” — FINANCIAL PARAMETERS

Net Revenue Requirement $ 14,922 / MW-month
Net Revenue 20 %
Requirement Indexing
Factor
Annual Average Contract 481 MW
Capacity
Namep]éte Capacity [®] MW
Start-Up Gas for the 700 MMBTU/start-up
Contract Facility
Start-Up Maintenance Cost $30,000/start-up
O&M Costs $0.89 / MWh
q) OR Cost $0.50 / MWh
q) Season 1 Season 2 Season 3 Season 4
m—(
* ™ Contract Heat Rate 10.42 10.55 10.66 10.58
> MMBTUMWh | MMBTU/MWh | MMBTU/MWh | MMBTU/MWh
. p— (HHV) (HHV) (HHV) (HHV)
[ 4
p
Q—( Contract Capacity (@] MW [®] MW [®@] MW [®] MW
Note: Subject to Schedule
“A” TCE to determine
Seasonal Contract
Capacities so long as the
r,_.) AACCis 500 MW,
CG 10nORCC 0 MW oMW oMW 0 MW
$={ [ Contract Ramp Rate 378 358 33.0 352
Q MW/minute MW/minute MW/minute MW/minute
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Capacity Reduction Factor would apply in accordance with the provisions of Exhibit J. In
addition, there would be a requirement as part of a Capacity Check Test to confirm that the
Replacement Project is capable of achieving the Contract Ramp Rate set out in Schedule
“B” to this letter.

Potential One Hour Runs. Because of the absence of the “NINRR” term in Exhibit J to
the NYR Contract, we do not believe that the potential for single hour imputed production
intervals would be detrimental to TCE. We are not proposing any change to Exhibit J but
would be willing to discuss any concerns TCE may have in this regard.

Commercial Operation Date. The NRR set out in Schedule “B” is based on the
assumption that Commercial Operation occurs on July 1, 2015. If Commercial Operation
were to occur before that date, the NRR would be adjusted downwards to account for the
value of having the payments under the Replacement Contract start earlier than if
Commercial Operation had occurred on July 1, 2015.

If this proposal is acceptable to you, we will prepare the necessary documentation for your review.
For greater certainty, although this proposal is made in good faith, it remains subject to internal
OPA approvals and does not constitute an offer capable of acceptance.

Yours very truly,

JoAnne Butler

C.

Colin Andersen, Ontario Power Authority
Michael Killeavy, Ontario Power Authority
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP
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SCHEDULE “A” - TECHNICAL REQUIREMENTS

1. Replacement Project

The Replacement Project shall:

Y
(b)
(©
(d

be a dispatchable facility designed for maximum operational flexibility;
be a simple cycle configuration generating facility;
utilize natural gas supplied by pipeline as the fuel; and

comply with Section 6 (Generation Connection Criteria), as specified in the
‘Ontario Resources and Transmission Assessment Criteria’ document published by
the TESO. -

II. Contract Capacity

The Replacement Project will be a single generating facility and will:

(a)

(b)

©
@

=

be able to provide a minimum of 250[® MW] at 35-30°C under both N-1 System
Conditions and N-1 Generating Facility Conditions simultancously. For further
clarity, the Replacement Project must be designed to supply either transmission
circuit M20D or M21D at all times. Each unit must be able to supply either

transmission circuit at all times;_NTD: Planning studies used 35 °C, Contract
Force Majeure temperature is 30°C and consequently the equivalent capaci
°C shoul i

be able to provide a minimum of 500]® MW] at 35-30°C under N-2 System
Conditions;_{NT Q! Egggg gg gggk load glannmg studies at 35°C, the total

planned generation ¢a v_should be at least 500 MW. The Replacement
Project may not gg g!;lg ;g gghigve such capacity at ghg above mentioned

ambient condition. The Replacement Project’s maximum capacitv at 30°C
should therefore be used instead.] '

have a Season 3 Contract Capacity of not less than [480 MW]; and

have a Contract Capacity of not more than 550 MW in any Season.

Electrical Connection

The Replacement Project will be connected directly to the [ESO-Controlled Grid via new double
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may
also connect to a Local Distribution System for the purpose of providing Islanding Capability.

The Replacement Project will have a connection pomt located with a direct connection to the
Hydro One circuits M20D and M21D between the [®]" transmission tower (Tower #®) leaving
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is
located at the Boxwood site.]

LEGAL_1:2029¥3+820465379 2
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IV.  Operation Following a N-2 Contingency (L.oad Restoration)

If a disruption occurs that leads to N-2 system conditions, TCE shall be required to use
Commetcially Reasonable Efforts (as such term is defined in the Contract) to assist the IESO, as
directed by the IESO, in restoring load in accordance with Section 7 of the Ontario Resource and
Transmission Assessment Criteria. This obligation would replace the provision for Islanding
Capability set out in Section 1.11 of the NYR Contract.

Y. Operational Flexibilities

The Replacement Project must be such that the two combustion turbines combined are capable of
ramping at a rate equal to or greater than the Contract Ramp Rate. The Contract Ramp Rate will be
subject to verification as part of the Capacity Check Test.

VL Emissions Requirements.

(a)

(b)

©

(d)

The emissions from the Replacement Project shall meet or exceed the following
criteria:

) Nitrogen Oxides (NOx) in a concentration not exceeding 15 ppmv (based
upon Reference Conditions (as such term is defined in the Contract) and
15% O, in the exhaust gases on a dry volume basis) as measured using an
emissions measurement methodology substantially based on Exhibit W to
the Contract (the “Emissions Measurement Methodology™); and

(i)  Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based
upon Reference Conditions and 15% O, in the exhaust gases on a dry
volume basis) as measured using the Emissions Measurement
Methodology.

TCE will provide evidence to support the stated emission levels of NOx and CO in
the form of a signed certificate by an authorized representative of any of: (1) the
original equipment manufacturer of the Replacement Project’s turbines, (2) the
supplier or manufacturer of any post combustion emission control equipment
utilized by the Replacement Project, or (3) the engineering company responsible
for the design of the Replacement Project, which certificate must state that the
Replacement Project, as designed, will operate within these stated limits for NOx
and CO.

The Replacement Contract will require that the emission limits for NOx and CO be
(i} incorporated into the Replacement Project’s Environmental Review Report or
its completed environmental assessment, and (ii) reflected in the Replacement
Project’s application to the Ministry of the Environment for a Certificate of
Approval (Air) Operating Permit, together with a specific request in such
application that such limits be imposed as conditions of such Certificate of
Approval.

The emission limits for NOx and CO stated in the Replacement Contract will form
the basis of an ongoing operating requirement. For greater certainty, the OPA is
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not requiring TCE to adopt any specific facility design or utilize any particular
control equipment with respect to air emissions, provided, however, the
Replacement Project must comply with the NOx and CO limits set out above,
including, without limitation, at the time of attaining Commercial Operation and
during any Capacity Check Test.

VII. Fuel Supply

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE
cannot by-pass {nion Gas Limited.

VIII. Project Major Equipment.

The Replacement Project will be designed utilizing (2) M501GAC Fast Start gas-fired combustion
turbine generators to be supplied by MPS Canada, Inc. (the “Generators™), with evaporative
cooling and emission reduction equipment. Each Generator shall be nominally rated at [®] MW
(measured at the Generator’s output terminals) new and clean, at ISO conditions.
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SCHEDULE “B” — FINANCIAL PARAMETERS

Net Revenue Requirement $ 12;50014,922 / MW-month
Net Revenue 20%
Requirement Indexing
Factor
Annual Average Contract 500481 MW
Capacity
Nameplate Capacity [®] MW
Start-Up Gas for the 700 MMBTU/start-up
Contract Facility
Start-Up Maintenance Cost $30,000/start-up
O&M Costs $0.89 /MWh
OR Cost $0.50 / MWh
Season 1 Season 2 Season 3 Season 4
Contract Heat Rate 10.42 10.55 10.66 10.58
MMBTU/MWh | MMBTU/MWh | MMBTU/MWh | MMBTU/MWh
(HHV) (HHV) (HHV) (HHV)
Contract Capacity [®@] MW [®] MW [®] MW [T MW
Note: Subject to Schedule
“A” TCE to determine
Seasonal Contract
Capacities so long as the
AACC is 500 MW.
10nORCC o0 MW 0O MW 0 MW o0 MW
Contract Ramp Rate 37.8 35.8 33.0 35.2
MW/minute MW/minute MW/minute MW/minute
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4.

SCHEDULE “C” — ADJUSTMENT METHODOLOGY

The Net Revenue Requirement set out in Schedule “B™ is based on a target capital cost for
the design and construction of the Replacement Project of $375;000;000475.000,000 (the
“Target Capex™). So long as the actual cost to design and build the Replacement Project
(the “Actual Capex™) is within $25,000,000 higher or lower than the Target Capex, there
shall be no adjustment in the NRR. For greater certainty, none of the parameters in
Schedule B other than the NRR shall be subject to adjustment pursuant to this Schedule
“C”.

(a)  If the Actual Capex is more than $25,000,000 greater than the Target Capex, the
OPA’s share of any difference between the Target Capex and the Actual Capex
shall be determined as follows:

OPA Share = (Actual Capex — Target Capex ~ $25,000,000) x 0.50, provided that
the OPA Share shall not exceed $25,000,000

(b) If the Actual Capex is less than $25,000,000 less than the Target Capex, the OPA’s
share of any difference between the Target Capex and the Actual Capex shall be
determined as follows:

OPA Share = (Actual Capex — Target Capex + $25,000,000) x 0.50

(c) The adjusted NRR shall be equal to the NRR set out in Schedule “B”, plus the OPA
Share multiplied by 0.000 8+2-681015 213 3. For greater certainty, if the OPA
Share is a negative number, the adjusted NRR shall be less than the NRR set out in
Schedule “B”.

The determination of the Actual Capex shall not include: (i) any costs being reimbursed by
the OPA, including, without limitation, “Interconnection Costs”, as set out above, (ii) any
costs incurred by TCE that were not reasonably required to be incurred in order for TCE to
fulfill its obligations under the Replacement Contract or that were not incurred in
accordance with “Good Engineering and Operating Practices™ (as such term is defined in
the Contract), or (iii) any costs not substantiated to the reasonable satisfaction of the OPA.

The following costs shall be considered fixed components of the Target Capex not subject
to change in determining the Actual Capex:

Cost Fixed Price
Main Turbine Original Costs (excluding change orders) USD${144,900,000]
Main Turbine Additional Scope (excluding change orders) USD$[36,295,000]
Costs of Hedging USD to CAD CAD${13,500,000]

The determination of the Actual Capex shall be done through an “open book™ process, such
that all costs incurred by TCE in designing and building the Replacement Project shall be
transparent to the OPA and fully auditable. Any dispute relating to the determination of the
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Actual Capex shall be resolved in accordance with the dispute resolution provisions of the
Replacement Contract.

5. All dollar amounts referenced in this letter are in Canadian dolars, unless otherwise
specified.

LEGAL_1:20297127.820465379.2
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From:
Sent:
To:

Ce:
Subject:

Attachmentis:

Importance:

Michael Killeavy

April 21, 2011 12:12 PM

'Sebastiano, Roced'; 'vanoff, Paul'; 'Smith, Elliot

Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler

TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps

Letter to Alex Pourbaix (OPA letterhead) April 20 2011 20472672_3.doc
High

**¥ PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***

Rocco, Paul, and Elliot,

We would like the attached letter revised as follows:

1. We would like this to be a letter from you as our counsel, to TCE’s litigation counsel;
2. Please include a request that TCE refrain from further discussing the matter between us with the government;

and

3. Please remove the content related to any breach by TCE of the MOU good faith obligation. We would rather
that you convey these same sentiments to TCE’s counsel during a telephone conversation.

Please let me know if you have any comments of concerns with these changes.

We plan to sent the government-instructed counter-proposal to TCE today. We wili not be engaging TCE in a paraliel
track of discussion on arbitration or mediation until we hear back from TCE on this counter-proposal.

Thanks,
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

120 Adelaide Street West, Suite 1600

Toronto, Ontario
M5H 1T1
416-969-6288
416-520-9788 (CELL)
416-967-1947 (FAX)
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[ONTARIO POWER AUTHORITY LETTERHEAD]

April [@], 2011
SENT BY FACSIMILE AND EMAIL
PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

Mr. Alex Pourbaix

President, Energy and Oil Pipelines
TransCanada Energy Limited

450 — 1 Street, SW

Calgary, Alberta

T2P 5H1
Dear Mr. Pourbaix:

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada
Energy Ltd. (“TCE”) and Ontario Power Authority (the “OPA”) dated October 9, 2009

As you know, the OPA and TCE entered into a Confidentiality Agreement dated October 8, 2010
(the “Confidentiality Agreement”) and a letter agreement dated December 21, 2010 (the
“MOU™). We are writing to you at this time to advise you of our concerns regarding TCE’s
failure to comply with its obligations under these two agreements.

We understand that on April 12, 2011, TCE delivered a presentation to the Government of
Ontario entitled “SW-GTA. Update”. Contained within this presentation were excerpts from
confidential correspondence sent to TCE by the OPA, as well as confidential details of proposals
relating to the Contract. Moreover, on April 19, 2011, your counsel, Thomton Grout Finnigan
LLP, sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which
described confidential negotiations between the OPA and TCE. Each of these actions constitutes
a breach by TCE of the Confidentiality Agreement.

Regarding the MOU, the parties acknowledged in that agreement that they were working
together cooperatively to identify other generation projects that meet Ontario’s electricity system
needs. The MOU contains express obligations requiring both TCE and the OPA to engage in
good faith negotiations. In that regard, the MOU states that “[T]he OPA and TCE agree to work
together in good faith to negotiate the definitive form of an agreement (the “Definitive
Agreement”) in respect of the Potential Project, or an alternative project agreed to by the OPA
and TCE.” The OPA maintains that the delivery by TCE of its presentation to the Government is
not only a breach by TCE of the Confidentiality Agreement, but it also constitutes a failure to
negotiate with the OPA in good faith as required by the MOU. To be clear, the OPA views
TCE’s acts as a tactic made in bad faith in an attempt to advance its negotiating position as
against the OPA. The OPA requires that TCE cease and desist from further breaches of the
Confidentiality Agreement and the MOU and hereby puts TCE on notice that it reserves all of its
rights and remedies against TCE respecting the actions referred to above.

LEGAL_1:20472672.3
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As for communications from your external counsel to the OPA, I would request that you have
your external counsel direct any future correspondence to Rocco Sebastiano and Paul Ivanoff at
Osler, Hoskin & Harcourt LLP, in accordance with the Law Society of Upper Canada’s Rules of
Professional Conduct.

Lastly, in an effort to move forward with good faith negotiations, we are preparing a revised
draft proposal and will be sending it to TCE shortly.

Yours truly,

JoAnne Butler
Vice President, Electricity Resources

cc. Colin Andersen, OPA.
Michael Killeavy, OPA
Roceo Sebastiano, Osler, Hoskin & Harcourt LLP
Paul Ivanoff, Osler, Hoskin & Harcourt LLP
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Aleksandar Kojic

From: JoAnne Butler

Sent: April 21, 2011 12:58 PM

To: Michael Killeavy

Subject: Fw: TCE Contract

Attachmenits: TCE Confract (April 21, 2011).pdf

Please resend on to the rest of the team as you deem appropriate.

JCB

From: Colin Andersen ,

Sent: Thursday, April 21, 2011 12:50 PM

To: Alex Pourbaix (alex pourbaix@transcanada.com) <alex pourbaix@transcanada.com>
Cc: Colin Andersen; Irene Mauricette; JoAnne Butier; Michael Killeavy

Subject: TCE Contract

Please see attached.

Colin Andersen
Chief Executive Officer

Ontario Power Authority
120 Adelaide Street West, Suite 1600
Toronto ON MSH 1T1

Direct: 416 969 6010
FAX: 416 969 6380

Web: www.powerauthority.on.ca







120 Adelaide Street West

Suite 1600
I ARI Toranto, Ontario M5H 1T1
POWER AUTHORITY {_{ T 63677474

www.powerauthority.on.ca

PRIVILEGED, CONFIDENTIAL AND WITHOUT PREJUDICE

VIA E-MAIL
April 21,2011

Alex Pourbaix
President, Energy & Oil Pipelines
TransCanada Energy Inc.
450 - 1st Street S.W.
. Calgary, Alberta
T2P 5H1

Dear Mr. Pofitbaix:

Southwest GTA Clean Energy Supply Contract (the “Contract”) between TransCanada Energy Ltd.
(“TCE”) and the Ontario Power Authority (“OPA”) dated October 9, 2009

As stated in my October 7, 2010 leiter to you, we wish to work with you to identify projects and the extent to
which such projects may compensate TCE for termination of the Contract while appropriately protecting the
interests of ratepayers. We have reviewed the proposal contained in the draft implementation agreement and
schedules TCE provided fo us, and find that it does not meet this requirement. We would hke to suggest an
alternative proposal which we believe meets this requirement.

The Government of Ontario’s Long-Term Energy Plan has identified a need for a peaking natural gas-fired
plant in the Kitchener-Waterloo-Cambridge area. We believe such a plant is a project that could compensate -
TCE for the termination of the Contract and at the same time protect the interests of ratepayers (the
“Replacement Project”). We have set out in Schedule “A” to this letter a technical description of the
requirements of the Replacement Project.

We would propose to enter into a contract with TCE for TCE to construct, own, operate and maintain the
Replacement Project as compensation for the termination of the Contract. The contract for the Replacement
Project (the “Replacement Contract™) would be based on the final form of contract (the “NYR Contract”)
included as part of the Northern York Region Peaking Generation Request for Proposals, subject to the
changes set out below and otherwise as necessitated by Schedule “A”. The financial parameters of the
Replacement Contract would be as set out in Schedule “B” to this letter. In consideration of the uncertainties
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in the Replacement Project, we would include a mechanism in the Replacement Contract to adjust the NRR
upon commercial operation on the basis set out in Schedule “C* to this letter.

The following sets out the changes to the NYR Contract that would be applicable to the Replacement
Contract:

1.

Permits and Approvals. With respect to the approvals required pursuant to the Planning Act to
construct the Replacement Project, the OPA would work with TCE, the host municipality and the
Province of Ontario to ensure that once all of the requirements for the Planning Act approvals have
been satisfied, the approvals are issued in a timely manner.

If this did not occur and the delay in the issuance of such Planning Act approvals caused TCE not to
achieve Commercial Operation by the Milestone Date for Commercial Operation, such delay would
be considered an event of Force Majeure, and TCE would be entitled to recover its reasonable, out-
of-pocket costs resulting from such delay, by way of a corresponding increase in the Net Revenue

Requirement (NRR).

In addition, the OPA would not have the right to terminate the Replacement Contract for such event
of Force Majeure, unless the event of Force Majeure resulted in a delay that was greater than two
years and the OPA paid TCE a termination payment which the Parties would negotiate in good faith
and would compensate TCE for reasonable damages associated with (i) the total amount of the
verified, non-recoverable sunk costs (net of any residual value) associated with the development of
the Oakville Generating Station, provided however that such total amount shall not exceed
$37,000,000, (ii) the total amount of the verified, non-recoverable sunk costs (net of any residual
value) prudently incurred in the development of the Replacement Project, and (iii) the anticipated
financial vaiue of the Contract.

Qakville Sunk Costs. The NRR set out in Schedule “B” to this letter includes an amount equal to
$37,000,000 on account of TCE’s sunk costs associated with the development of the Oakville
Generating Station. To the extent that the total of the verified, non-recoverable sunk costs (net of any
residual value) associated with the development of the Oakville Generating Station is less than
$37,000,000, the NRR shall be reduced by 0.000 015 213 3 multiplied by the amount by which such
costs are less than $37,000,000.

Interconnection Costs. The Replacement Contract would provide that all reasonable, out-of-pocket
costs incurred by TCE for the electrical and natural gas interconnection of the Replacement Project
would be reimbursed by the OPA. Such costs would be reimbursed on terms that are substantially
the same as the terms set out in Section 1 of Exhibit S of the Accelerated Clean Energy Supply
Contract between the OPA and Portland Energy Centre L.P. with the necessary conforming changes
being made, provided that (i) there shall be no “Budgeted Costs” included in the NRR on account of
such costs, (ii) references to the “Simple Cycle Operation Date” shall be replaced with references to
the “Commercial Operation Date”, and (iii) there shall be no “Excess H1 Amount”.
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4, Gas Delivery and Management Services Costs. Unlike the NYR Contract, the NRR for the
Replacement Contract would take into account all gas delivery and management services costs, and
TCE would be responsible for managing natural gas delivery and management services, consistent
with the approach taken in the Contract.

5. Net Revenue Requirement Indexing Factor (NRRIF). As set out in Schedule “B”, the NRRIF
would be equal to 20%, In the course of finalizing the Replacement Contract, the OPA would be
willing to consider accepting a higher NRRIF, so long as there was a corresponding reduction in the
NRR.

6. Term of Replacement Contract. The term of the Replacement Contract would be 25 years. For
greater certainty, this would be the definitive length of the term and not an option.

7. Capacity Check Test. The Capacity Check Test provisions of the Replacement Contract would be
modified so that as long as the demonstrated capacity was not less than 90% of the applicable
Seasonal Contract Capacity, the failure to achieve the required Seasonal Contract Capacity would not
be an event of default. If the demonstrated capacity was greater than 90% but less than 100% of the
applicable Seasonal Contract Capacity, a Capacity Reduction Factor would apply in accordance with
the provisions of Exhibit J. In addition, there would be a requirement as part of a Capacity Check
Test to confirm that the Replacement Pro_]ect is capable of achieving the Contract Ramp Rate set out
in Schedule “B” to this letter.

8. Potential One Hour Runs. Because of the absence of the “NINRR” term in Exhibit J to the NYR
Contract, we do not believe that the potential for single hour imputed production infervals would be
detrimental to TCE. We are not proposing any change to Exhibit J but would be willing to discuss
any concems TCE may have in this regatd.

8. Commercial Operation Date, The NRR set ouf in Schedule “B” is based on the assumption that
Commercial Operation occurs on July 1, 2015. If Commercial Operation were to occur before that
date, the NRR would be adjusted downwards to account for the value of having the payments under
the Replacement Contract start earlier than if Commercial Operation had occurred on July 1, 2015.

If this proposal is acceptable to you, we will prepare the necessary documentation for your review. For
greater certainty, although this proposal is made in good faith, it remains subject to intermal OPA approvals
and does not constitute an offer capable of acceptance.

Yours very truly,

Colin Andersen

cc:  JoAnne Builer, Ontario Power Authority
Michael Killeavy, Ontario Power Authority
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP



SCHEDULE “A” — TECHNICAL REQUIREMENTS

L Replacement Prbject

The Replacement Project shall:

@
®)
(©)
@

be a dispatchable facility designed for maximum operational flexibility;

be a simple cycle configuration generating facility;

utilize natural gas supplied by pipeline as the fuel; and

comply with Section 6 (Generation Connection Criteria), as specified in the

‘Ontario Resources and Transmission Assessment Criteria’ document published
by the IESO.

1I. Contract Capacity

The Replacement Project will be a single generating facility and will:

(a)

(b)

©
@

be able to provide a minimum of [® MW] at 30°C wmder both N-1 System
Conditions and N-1 Generating Facility Conditions simultaneously. For further
clarity, the Replacement Project must be designed to supply either transmission
circuit M20D or M21D at all times. Each unit must be able to supply either
transmission circuit at all times; [NTD: Planning studies used 35 °C. Contract
Force Majeure temperature is 30°C and consequently the equivalent capacity
at 30°C should be used instead.]

be able to provide a minimum of [® MW] at 30°C under N-2 System Conditions;
[NTD: Based on peak load planning studies at 35°C, the total planned
generation capacity should be at least 500 MW. The Replacement Project
may unot be able to achieve such capacity af the above mentioned ambient
condition. The Replacement Project’s maximum capacity at 30°C should
therefore be used instead.]

have a Season 3 Contract Capacity of not less than [480 MW]; and

have a Contract Capacity of not more than 550 MW in any Season.

III.  Electrical Connection

The Replacement Project will be connected directly to the IESO-Controlled Grid via new double
circuit 230 kV transmission lines. Notwithstanding the foregoing, the Replacement Project may
also connect to a Local Distribution System for the purpose of providing Islanding Capability.

The Replacement Project will have a connection point located with a direct connection to the
Hydro One circuits M20D and M21D between the [®]™ transmission tower {Tower #@) leaving
the Preston TS connecting to the Galt TS. [Note: This assumes the Replacement Project is
located at the Boxwoed site.]



IV. Operation Following a N-2 Contingency (Load Restoration)

If a disruption occurs that leads to N-2 systern conditions, TCE shall be reguited to use
Commercially Reasonable Efforts (as such term is defined in the Contract) to assist the TESQ, as
directed by the IESQ, in restoring load in accordance with Section 7 of the Ontario Resource and
Transmission Assessment Criteria. This obligation would replace the provision for Islanding
Capability set out in Section 1.11 of the NYR Confract.

Y. Operational Flexibilities

The Replacement Project must be such that the two combustion turbines combined are capable of
ramping at a rate equal to or greater than the Contract Ramp Rate. The Confract Ramp Rate will
be subject to verification as part of the Capacity Check Test.

V1. Emissions Requirements.

(@)

(b)

(©

CY

The emissions from the Replacement Project shall meet or exceed the following
criteria: )

1) Nitrogen Oxides (NOX) in a concentration not exceeding 15 ppmv (based
upen Reference Conditions (as such term is defined in the Coniract) and
15% O, in the exhaust gases on a dry volume basis) as measured using an
emissions measurement methodology substantially based on Exhibit W to
the Contract (the “Emissions Measurement Methodology™); and

(iiy  Carbon Monoxide (CO) in a concentration not exceeding 10 ppmv (based
upon Reference Conditions and 15% O, in the exhaust gases on a dry
volume basis) as measured using the Emissions Measurement
Methodology.

TCE will provide evidence to support the stated emission levels of NOx and CO
in the form of a signed certificate by an authorized representative of any of: (1)
the original equipment manufacturer of the Replacement Project’s turbines, (2)
the supplier or manufacturer of any post combustion emission control equipment
utilized by the Replacement Project, or (3) the engineering company responsible
for the design of the Replacement Project, which certificate must state that the
Replacement Project, as designed, will operate within these stated limits for NOx
and CO.

The Replacement Contract will require that the emission limits for NOx and CO
be (i) incorporated into the Replacement Projeci’s Environmental Review Report
or its completed environmental assessment, and (ii) reflected in the Replacement
Project’s application {o the Ministry of the Environment for a Certificate of
Approval (Air) Operating Permit, together with a specific request in such
application that such limits be imposed as conditions of such Certificate of
Approval.

The emission limits for NOx and CO stated in the Replacement Contract will
form the basis of an ongoing operating requirement. For greater certainty, the



OPA is not requiring TCE to adopt any specific facility design or utilize any
particular control equipment with respect to air emissions, provided, however, the
Replacement Project must comply with the NOx and CO limits set out above,
including, without limitation, at the time of attaining Commercial Operation and
during any Capacity Check Test.

VIL. Fuel Supply

The Replacement Project will obtain gas distribution services from Union Gas Limited, and TCE
cannot by-pass Union Gas Limifed.

YII. Project Major Equipment.

The Replacement Project will be designed utilizing (2) MS01GAC Fast Start gas-fired
combustion turbine generators to be supplied by MPS Canada, Inc. (the “Generators™), with
evaporative cooling and emission reduction equipment. Each Generator shall be nominally rated
at [®] MW (measured at the Generator’s output terminals) new and clean, at ISO conditions.



SCHEDULE “B” — FINANCIAL PARAMETERS

Net Revenue Requirement $ 14,922 / MW-month
Net Revenue 20%
Requirement Indexing
Factor
Annual Average Contract 481 MW
Capacity
Nameplate Capacity [®] MW
Start-Up Gas for the 700 MMBTFU/start-up
Contract Facility ‘
Start-Up Maintenance Cost $30,000/start-up
O&M Costs $0.89 / MWh
OR Cost $0.50 / MWh
Season 1 Season 2 Season 3 Season 4
Contract Heat Rate 10.42 10.55 10.66 10,58
MMBTU/MWh | MMBTUMWh | MMBTU/MWh | MMBTU/MWh
(HHV) (HHV) (HHV) (HHV)
Contract Capacity [®] MW @] MW [®] MW [@] MW
Note: Subject to Schedule
“A” TCE to determine
Seasonal Contract
Capacities so long as the
AACCis 481 MW.
10nORCC 0O MW MW 0o MW 0 MW
Contract Ramp Rate 37.8 35.8 33.0 352
- MW/minute MW/minute MW/minute MW/minute




SCHEDULE “C” — ADJUSTMENT METHODOLOGY

The Net Revenue Requirement set out in Schedule “B” is based on a target capital cost for the design
and construction of the Replacement Project of $475,000,000 (the “Target Capex™). So long as the
actual cost to design and build the Replacement Project (the “Actual Capex™) is within $25,000,000
higher or lower than the Target Capex, there shall be no adjustment in the NRR. For greater certainty,
none of the parameters in Schedule B” other than the NRR shall be subject to adjustment pursuant to
this Schedule “C”.

() If the Actual Capex is more than $25,000,000 greater than the Target Capex, the OPA’s share
of any difference between the Target Capex and the Actual Capex shall be determined as
follows:

OPA Share = (Actual Capex — Target Capex — $25,000,000) x 0.50, provided that the OPA
Share shall not exceed $25,000,000

(b}  If the Actual Capex is less than $25,000,000 less than the Target Capex, the OPA’s share of
any difference between the Target Capex and the Actual Capex shall be determined as
follows: '

OPA Share = (Actual Capex — Target Capex + $25,000,000) x 0.50

() The adjusted NRR shall be equal to the NRR set out in Schedule “B”, plus the OPA Share
multiplied by 0.000 015 213 3. For greater certainty, if the OPA Share is a negative number,
the adjusted NRR shall be less than the NRR set out in Schedule “B”.

The determination of the Actual Capex shall not include: (i) any costs being reimbursed by the OPA,
including, without limitation, “Interconnection Costs™, as set out above, (ii) any costs incurred by
TCE that were not reasonably required to be incurred in order for TCE to fuifill its obligations under
the Replacement Contract or that were not incurred in accordance with “Good Engineering and
Operating Practices™ (as such term is defined in the Contract), or (iii) any costs not substantiated to
the reasonable satisfaction of the OPA.

The following costs shall be considered fixed components of the Target Capex not subject to change
in determining the Actual Capex:

Cost Fixed Price
Main Tuibine Original Costs (excluding change orders) USD$[144,940,000]
Main Turbine Additional Scope (excluding change orders) USD${36,295,000]
Costs of Hedging USD to CAD ’ CAD$[13,500,000]

The determination of the Actual Capex shall be done through an “open book” process, such that all
costs incurred by TCE in designing and building the Replacement Project shall be transparent to the
OPA and fully auditable. Any dispute relating to the determination of the Actual Capex shall be
resolved in accordance with the dispute resolution provisions of the Replacement Contract,

All dollat amounts referenced in this letter are in Canadian dollars, unless otherwise specified.



Aleksandar Kojic

From: Ivanoff, Paul [Pivancff@osler.com]

Sent: April 25, 2011 2:08 PM

To: Michael Lyle; Michae! Killeavy; Susan Kennedy

Cc: Deborah Langelaan; JoAnne Butler; Sebastiano, Rocco; Smith, Eliiot

Subject: RE: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next
Steps ....[Privileged and Confidential]

Attachments: Letter to Michael Barrack April 25, 2011 20041578_1.pdf

Attached is a copy of the letter sent this afternoon to counsel for TCE.

&

Paul lvanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanoff@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

£

From: Michael Lyle [mailto:Michael.Lyle@powerauthority.on.ca]

Sent: Thursday, April 21, 2011 5:23 PM

To: Michael Killeavy; Ivanoff, Paul; Susan Kennedy

Cc: Deborah Langelaan; JoAnne Butler; Sebastiano, Rocco; Smith, Elliot

Subject: Re: TCE Maiter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps ....[Privileged
and Confidential]

Ok with content. Want before it goes out to loop back with Colin on Monday morning re his discussion with Minister's
Office on their role going forward.

From: Michael Killeavy

Sent: Thursday, April 21, 2011 05:21 PM

To: 'Plvanoff@osler.com’ <Plvanoff@osler.com>; Susan Kennedy; Michael Lyle

Cc: Deborah Langelaan; JoAnne Butler; 'RSebastiano@osler.com' <RSebastiano@osler.com:>; 'ESmith@osler.com'
<ESmith@osler.com>

Subject: Re: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps ....[Privileged
and Confidential]

| am fine with this. Susan and Mike are alright with it?

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1



416-965-6288 (office)

416-969-6071 {fax)

416-520-9788 (cell)
Michaei.killeavy@powerauthority.on.ca

From: Ivanoff, Paul [mailto:PIvanoff@osler.com]

Sent: Thursday, April 21, 2011 05:16 PM

To: Michael Killeavy; Susan Kennedy; Michael Lyle

Cc: PBeborah Langelaan; JoAnne Butler; Sebastiano, Rocco <RSebastiano@osler.com>; Smith, Elliot
<ESmith@osler.com>

Subject: RE: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps ....[Privileged
and Confidential]

Attached is the draft letter to TCE. Let us know if you are content with it and we’ll send it out. We think that
the sooner it goes out, the more impact it will have.

[x]

Paul Ivanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanoff@osler.com

Osler, Hoskin & Harcour LLP
Box 50, 1 First Canadian Place
Toronto, Ontarie, Canada M5X 1B8

x]

From: Michael Killeavy [mailto:Michael.Killea owerauthority.on.ca]

Sent: Thursday, April 21, 2011 12:12 PM

To: Sebastiano, Rocco; Ivanoff, Paul; Smith, Elliot

Cc: Susan Kennedy; Michael Lyle; Deborah Langelaan; JoAnne Butler

Subject: TCE Matter - Letter Re: Breach of the Confidentiality Agreement and MOU AND Next Steps ....
Importance: High

*** PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION ***
Rocco, Paul, and Elliot,
We would like the atiached letter revised as follows:
1. We would like this to be a letter from you as our counsel, to TCE's litigation counsel;
2. Please include a request that TCE refrain from further discussing the matter between us with the government;
and

3. Please remove the content related to any breach by TCE of the MOU good faith obligation. We would rather
that you convey these same sentiments to TCE's counsel during a telephone conversation.

Please let me know if you have any comments of concerns with these changes.



We plan to sent the governmeni-instructed counter-proposal to TCE today. We will not be engaging TCE in a parallel
track of discussion on arbitration or mediation until we hear back from TCE on this counter-proposal.

Thanks,
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

This e-mail message is privileged, confidential and subject fo
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilggie, confidentiel et
soumis a des droits d'auteur. 11 est inferdit de I'utiliser ou
de le divulguer sans autorisation.







Oster, Hoskin & Harcourt LLp

Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8
416.362.2111 MAIN

416.862.6666 FACSIMILE ' ' OSLE R

Torante April 25,2011 : Paul A. vanoff
Direct Dial: 416,862 4223
Moritraat pivanofi@osler.com
] Our Matter Number: 1126205
ol
o SENT BY FACSIMILE
Calgary

New York

Dear Mr. Barrack:

Southwest GTA Clean Energy Supﬁly Contract (the “Contract™) between
TransCanada Energy Ltd. (“T'CE”) and Ontario Power Authority (the “OPA”)
dated October 9, 2009

We are in receipt of your letter dated April 19, 2011, which the OPA forwarded to us.

The OPA and TCE entered into a Confidentiality Agreement dated Ociober 8, 2010 (the
“Confidentiality Agreement”). We are writing to you at this time to advise you of our
concerns regarding TCE’s failure to comply with its obligations under the Confidentiality
Agreement. We understand that on April 12, 2011, TCE delivered a presentation to the
Government of Ontario entitled “SW-GTA Update”. Contained within this presentation
were excerpts from confidential correspondence sent to TCE by the OPA, as well as
confidential details of proposals relating to the Contract. Moreover, on April 19, 2011,
you sent a letter to the Minister of Energy, the Office of the Premier and the OPA, which
‘described confidential nepotiations between the OPA and TCE. Each of these actions
constitutes a breach by TCE of the Confidentiality Agreement. The OPA requires that
TCE cease and desist from further breaches of the Confidentiality Agreement and refrain
from any further discussions with the Government of Ontario or others on matters that are
the subject of the Confidentiality Agreement. We are hereby putting TCE on notice that
the OPA reserves all of its rights and remedies against TCE respecting the actions
referred to above.

| co
LEGAL_1:20472672.5 osler.com P y



OSLER

Page 2

Lastly, I would request that you direct any of your future correspondence to me, in
accordance with the Law Society of Upper Canada’s Rules of Professional Conduct.

Yours truly,

ORIGINAL SIGNED BY
PAUL A. IVANOFF

Paul A. Fvanoff
Ples

c: Colin Andersen, OPA
\/ JoAnne Butler, OPA
Michael Killeavy, OPA
Michael Lyle, OPA4
Rocco Sebastiano, Osler, Hoskin & Harcourt LLP

LEGAL_1:20472672.5



Aleksandar Kojic

From: lvanoff, Paul [Pivanofi@osler.com]

Sent: April 26, 2011 7:44 PM

To: Michael Lyle; JoAnne Butler; Michael Killeavy

Cc: Sebastiano, Rocco; Smith, Elliot

Subject: FW: TransCanada and Ontario Power Authority
Attachments: Letter to P. Ivanoff from M. Barrack dated April 26, 2011.PDF

Attached is a letter from counsel for TCE in response to our letter that expressed our concerns about their
disclosure of confidential information. Not surprisingly, TCE denies that they have breached the CA. Their
analysis is based on the role of the Government of Ontario as the OPA’s Representative, but it fails to take into
consideration the fact that as the Government is the OPA’s Representative (and not TCE’s), it is therefore the
OPA’s prerogative to disclose information to the Government, not TCE. The letter from TCE’s counsel also
makes reference to the OPA’s October 7, 2010 letter and the MOU, neither of which have any bearing on the
correct interpretation of the CA.

In our discussions with TCE’s counsel, as requested, we raised the good faith negotiations issue in connection
with the terms of the MOU. Michael Barrick restated the assertion in his letter that his client embarked on
these discussions with the Province at the urging of “senior representatives of the OPA”. He suggested that
TCE does not view their discussions with the Province as an attempt to circumvent the terms of the MOU.

It also appears from the letter that TCE wants to try to stop Osler from representing the OPA in any potential
litigation or arbitration. They have alleged (without providing any specifics) that Osler has a conflict of interest
that TCE is not willing to waive as it relates to litigation or arbitration. When we spoke to TCE’s counsel, we
asked him what he is referring to when he claims Osler has a “conflict of interest™ in representing the OPA. He
said he didn’t have any specifics regarding this and would ask his client. For your information, TCE is not a
client of the firm, and therefore Osler does not have a conflict in representing the OPA in this dispute,
irrespective of whether it ends up in litigation or arbitration. It is our view that this is a baseless assertion on
TCE’s part and an attempt to frustrate the OPA.

Regards,

]

Paul Ivanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE
pivanoff@osler.com

QOsler, Hoskin & Harcourt LLP
Box 80, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

B

From: Sharonlee Gorgichuk [mailto:SGorgichuk@tgf.ca)
Sent: Tuesday, April 26, 2011 5:02 PM
To: Ivancff, Paul




Cc: Michael Barrack
Subject: TransCanada and Ontario Power Authority

Please see attached correspondence of today’s date from Michael Barrack.

Regards,
Sharonlee

I ( ;I Thornton Grout Finnigan Lip
RMMG+WHON

Sharonlee Gorgichuk | Assistant to Michael E. Barrack | sgorgichuk@tgf.ca | Direct Line: 416-304-1152 | Thornton Grout Finnigan LLP |
Suite 3200, Canadian Pacific Tower, 100 Wellington Street West, P.O. Box 329, Toronto-Dominion Centre, Toronto, Ontario M5K 1K7 | 416-
304-1616 | Fax: 416-304-1313 | www.tgf.ca

PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor/client privilege and contains confidential information intended
only for the person(s) named above. Any other distribution, copying or disclosure is strictly prohibited. If you have received this email in error,

please notify our office immediately by calling {416) 304-1616, and delete this email without forwarding it or making a copy.

This e-mail message is privileged, confidential and subject to
copyright. Any unautherized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentie] et
soumis a des droits d'auteur. |l est interdit de I'ufiliser ou
de [e divulguer sans auforisation.




Canadian Pacilic Towar
Toronto-Dominion Centre

100 Wellinglon Straet West
Suite 3200, RC, Box 329
Toranto, ON Canada MSK 1K7

Thornton Grout Finnigan LLP . TA16.3041616 F418.3061373
RESTRUCTURING + UTIGATION
Michae] E. Barrack

T: 416-304-1109
E: mbarzack@tef.ca
File No. 1435-001

April 26, 2011
WITHOUT PREJUDICE
VIA FACSIMILE

Paul A. [vanoff

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario

M5X 1B8

Dear Mr. Ivanoff:

Re:  Southwest GTA Energy Supply Contract (the “Contract”) between TransCanada
Energy Ltd. (“TCE”) and Ontario Power Authority (the “OPA”) dated October 9,
2009.

We are in receipt of your letter of April 25, 2011.

The Confidentiality Agreement dated October 8, 2010 does not prevent TCE from
communicating with the Government of Ontario. A review of the Confidentiality Agreement,
the relevant legislation, and the actions of the parties all support an intention that the
Government of Ontario would have full access fo all relevant information. The definition of
“Confidential Information” included in that Agreement means “all information that has been
identified as confidential and which is disclosed by the Disclosing Party and its Representatives
to the Receiving Party and its Representatives..” As you are aware, the Government of
Ontario is a Representative of the OPA. This provision is consistent with subsection 25.26 of the
Electricity Act, 1998 which provides, “The OPA shall submit to the Minister such reports and
information as the Minister may require from time to time.”

You are also aware that the genesis of this entire matter is the anmouncement by the Minister of
Energy that the Province would not be proceeding with the construction of the Oakville
Generating Station. As Mr. Andersen, Chief Executive Officer of OPA, wrote to TCE in his
letter of October 7, 2010, “As you are no doubt aware, the Minister of Energy today announced
that your QOakville gas plant will not proceed. This announcement is supported by the OPA’s
planning analysis of the current circumstances in the sonthwest GTA. The OPA will not proceed
with the Contract...”

In subsequent discussions between senior representatives of the OPA and TCE, the senior
officials of OPA have directly and forcefully urged representatives of TCE to deal directly with
the Government of Ontario in order to resolve the issue of the entitlement of TCE to “reasonable

tgf.ca
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Thornton Grout Finnigan Lee

damages from the OPA, including the anticipated value of the Contract.” In both the written and
oral communication, the OPA has taken the position that the mechanism of seftlement would
have to involve a directive issued to the OPA by the Minister of Energy. Specifically, the MOU
dated December 21, 2010 contemplates that the cooperative solution proposed in the MOU as
partial compensation for the termination of the Contract will be implemented by the OPA “upon
receipt of a directive from the Minister pursuant to section 25.32 of the Electricity det, 1998
(Ontario).”

While there exists no legal impediment to TCE sharing information with the Government of
Ontario, no “Confidential Information” as defined in the Confidentiality Agreement is identified
in your letter.

Perhaps most fundamentally, the position taken in your letter does not promote the efforts of the
relevant parties to engage in a meaningful, constructive dialogue aimed at determining whether
there is a mutually beneficial solution to the entire matter or significant steps which can be taken
. to mitigate the damage suffered by TCE. There is absolutely no harm suffered by OPA by
sharing information which the Govermment of Ontario has a right to obtain.

With respect to the matter of representation, we have been informed by TCE that Osler is subject
to a conflict of interest with respect to its representation of the OPA in any litigation or dispute
resolution process which may ensue. TCE is not willing to waive that conflict.

We would be willing to discuss all of these matters with you in order that the dispute resolution
aspect of this matter may move forward in parallel with the continuing negotiations to resolve it.

Yours very truly,

Thornton Grout Finnigan LLP

Michael E, Barrack
MEB/slg

taf.ca
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From: JoAnne Butler

Sent: April 26, 2011 8:25 PM

To: Michael Lyle

Cec: Michael Killeavy

Subject: Re: TransCanada and Ontario Power Authority
Sure...

JCB

From: Michael Lyle

Sent: Tuesday, April 26, 2011 07:48 PM

To: JoAnne Butler

Cc: Michael Killeavy

Subject: Fw: TransCanada and Ontario Power Authority

1 suggest that we bring this to ETM tomorrow.

From: Ivanoff, Paul [mailto:PIvanoff@osler.com]

Sent: Tuesday, April 26, 2011 07:43 PM

To: Michaei Lyle; JoAnne Butler; Michael Killeavy

Cc: Sebastiano, Rocco <RSebastiano@osler.com>; Smith, Elliot <ESmith@osler.com>
Subject: FW: TransCanada and Ontario Power Authority

Attached is a letter from counsel for TCE in response to our letter that expressed our concerns about their
disclosure of confidential information. Not surprisingly, TCE denies that they have breached the CA. Their
analysis is based on the role of the Government of Ontario as the OPA’s Representative, but it fails to take into
consideration the fact that as the Government is the OPA’s Representative (and not TCE’s), it is therefore the
OPA’s prerogative to disclose information to the Government, not TCE. The letter from TCE’s counsel also
makes reference to the OPA’s October 7, 2010 letter and the MOU, neither of which have any bearing on the
correct interpretation of the CA.

In our discussions with TCE’s counsel, as requested, we raised the good faith negotiations issue in connection
with the terms of the MOU. Michael Barrick restated the assertion in his letter that his client embarked on
these discussions with the Province at the urging of “senior representatives of the OPA”. He suggested that
TCE does not view their discussions with the Province as an attempt to circumvent the terms of the MOU.

It also appears from the letter that TCE wants to try to stop Osler from representing the OPA in any potential
litigation or arbitration. They have alleged (without providing any specifics) that Osler has a conflict of interest
that TCE is not willing to waive as it relates to litigation or arbitration. When we spoke to TCE’s counsel, we
asked him what he is referring to when he claims Osler has a “conflict of interest” in representing the OPA. He
said he didn’t have any specifics regarding this and would ask his client. For your information, TCE is not a
client of the firm, and therefore Osler does not have a conflict in representing the OPA in this dispute,
irrespective of whether it ends up in litigation or arbitration. It is our view that this is a baseless assertion on
TCE’s part and an attempt to frustrate the OPA.

Regards,



[x]

Paul Ivanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanoff@asler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Teronto, Ontario, Canada M5X 1B8

(x]

From: Sharonlee Gorgichuk [mailto;SGorgichuk@tgf.ca]
Sent: Tuesday, April 26, 2011 5:02 PM

To: Ivanoff, Paul

Cc: Michael Barrack

Subject: TransCanada and Ontario Power Authority:

Please see attached correspondence of today’s date from Michael Barrack.

Regards,
Sharonlee

l ( ; I Thornton Grout Finnigan wp
RESTRUCTUNING + LITIZATION

Sharonlee Gorgichuk | Assistant to Michael E, Barrack | sgorgichuk@tgf.ca | Direct Line: 416-304-1152 | Thornton Grout Finnigan LLP |
Suite 3200, Canadian Pacific Tower, 100 Wellington Street West, P.0. Box 329, Toronto-Dominion Centre, Toronto, Ontario M5K 1K7 | 41&-
304-1616 | Fax: 416-304-1313 | www.tgf.ca

PRIVILEGED & CONFIDENTIAL - This electronic transmission 1s subject to solicitor/client privilege and contains confidential information intended
only for the person(s) named above. Any other distribution, copying or disclosure is strictly prohibited. If you have received this email in error,
please notify our office immediately by calling (416) 304-1616, and delete this email without forwarding it or making a copy.

This e-mail message is privileged, confidential and subject to
copyright. Any unauthorized use or disclosure is prahibited.

Le contenu du présent courriel est privilégié, confidentief et
soumis & des droits.d'auteur. I est interdit de I'utiliser ou
de le divulguer sans autorisation.




Aleksandar Kojic

From: JoAnne Butler

Sent: April 27, 2011 8:50 AM

To: Manuela Moetlenkamp

Subject: Fw: TransCanada and Ontario Power Authority
Attachments: Letter to P. Ivanoff from M. Barrack dated April 26, 2011.PDF

Please make six copies. Thanks...

JCB

From: Ivanoff, Paul [mailto:PIvanoff@osler.com]
Sent: Tuesday, April 26, 2011 07:43 PM
Toa: Michael Lyle; JoAnne Butler; Michael Killeavy

Cc: Sebastiano, Rocco <RSebastiano@osler.com>; Smith, Elliot < Smlth@osler com>
Subject: FW: TransCanada and Ontaric Power Authorlty

Attached is a letter from counsel for TCE in response to our letter that expressed our concerns about their
disclosure of confidential information. Not surprisingly, TCE denies that they have breached the CA. Their
analysis is based on the role of the Government of Ontario as the OPA’s Representative, but it fails to take into
consideration the fact that as the Government is the OPA’s Representative (and not TCE’s), it is therefore the
OPA’s prerogative to disclose information to the Government, not TCE. The letter from TCE’s counsel also
makes reference to the OPA’s October 7, 2010 letter and the MOU, neither of which have any bearing on the
correct interpretation of the CA.

In our discussions with TCE’s counsel, as requested, we raised the good faith negotiations issue in connection
with the terms of the MOU. Michael Barrick restated the assertion in his letter that his client embarked on
these discussions with the Province at the urging of “senior representatives of the OPA”. He suggested that
TCE does not view their discussions with the Province as an attempt to circumvent the terms of the MOU.

It also appears from the letter that TCE wants to try to stop Osler from representing the OPA in any potential
litigation or arbitration. They have alleged (without providing any specifics) that Osler has a conflict of interest
that TCE is not willing to waive as it relates to litigation or arbitration. When we spoke to TCE’s counsel, we
asked him what he is referring to when he claims Osler has a “conflict of interest™ in representing the OPA. He
said he didn’t have any specifics regarding this and would ask his client. For your information, TCE is not a
client of the firm, and therefore Osler does not have a conflict in representing the OPA in this dispute,
irrespective of whether it ends up in litigation or arbitration. It is our view that this is a baseless assertion on
TCE’s part and an attempt to frustrate the OPA.

Regards,

£l

Paul Ivanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE

pivanofi@osler.com
Osler, Hoskin & Harcourt LLP



Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 188
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From: Sharonlee Gorgichuk [mailto:SGorgichuk@tgf.ca]
Sent: Tuesday, April 26, 2011 5:02 PM

To: ivanoff, Paul
Cc: Michael Barrack
Subject: TransCanada and Ontario Power Authority

Please see attached correspondence of today’s date from Michael Barrack.

Regards,
Sharonlee

I ( ; I Thernton Grout Finnigan e
RESYRUCTUNBRE 5 LITIGATION

Sharoniee Gorgichuk | Assistant to Michael E. Barrack | sgorgichuk@®tgf.ca | Direct Line: 416-304-1152 | Thornton Grout Finnigan LLP |
Suite 3200, Canadian Pacific Tower, 100 Wellington Street West, P.O. Box 329, Toronto-Dominion Centre, Toronto, Ontario MSK 1K7 | 416-
304-1616 | Fax: 416-304-1313 | www.tpf.ca

PRIVILEGED & CONFIDENTIAL - This electronic transmission is subject to solicitor/client privilege and contains confidential information intended
only for the person{s) named ahove. Any other distribution, copying or disclosure is strictly prohibited. If you have received this email in error,

please notify our office immediately by calling (416} 304-1616, and delete this email without forwarding it or making a copy.

This e-mazil message is privileged, confidentiat and subject to
copyright. Any unauthorized use or disclosure is prohibited.

Le contenu du présent courriel est privilégié, confidentiel et
soumis & des droits d'auteur. Il est interdit de I'utiliser ou
de le divulguer sans autorisation.




Canadian Pacific Tawer
’ Toranta-Dominien Centre
100 Wellington Street West
’ Suite 3200, RO. Box 329

B Torontw, ON Canada M5K 1K7
Thornton Grout Finnigan LLP : T41630414% F416.3061013
RESYRUCTURING + LITIGATION
Michael E. Barrack

T: 416-304-1109
E: mbarrack@tgica
File No. 1435-001

April 26,2011
WITHOUT PREJUDICE
VIA FACSIMILE

Paul A, Ivanoff

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario

M5X 1B8

Dear Mr, Ivanoff:

Re: Southwest GTA Energy Supply Coniract (the “Contraci”) between TransCanada
Energy Ltd. (“TCE”) and Ontaric Power Authority (the “OPA™) dated October 9,
2009,

We are in receipt of your letter of April 25, 2011,

The Confidentiality Agreement dated October 8, 2010 does not prevent TCE from
communicating with the Government of Ontario. A review of the Confidentiality Agreement,
the relevant legislation, and fhe actions of the parties all support an intention that the
Government of Ontario would have full access to all relevant information. The definition of
“Confidential Information™ included in that Agreement means “all information that has been
identified as confidential and which is disclosed by the Disclosing Party and its Representatives
to the Receiving Party and its Representatives..” As you are aware, the Government of
Ontario is a Representative of the OPA, This provision is consistent with subsection 25.26 of the
Electricity Act, 1998 which provides, “The OPA shall submit to the Minister such reports and
information as the Minister may require from time to time.”

You are also aware that the genesis of this entire matter is the announcement by the Minister of
Energy that the Province would not be proceeding with the construction of the Oakville
Generating Station. As Mr. Andersen, Chief Executive Officer of OPA, wrote to TCE in his
letter of October 7, 2010, “As you are no doubt aware, the Minister of Energy today announced
that your Qakville gas plant will not proceed. This announcement is supported by the OPA’s
planning analysis of the current circumstances in the southwest GTA. The OPA will not proceed
with the Contract...”

In subsequent discussions between senior representatives of the OPA and TCE, the senior

officials of OPA have directly and forcefully urged representatives of TCE to deal directly with
the Government of Ontario in order to resolve the issue of the entitlement of TCE to “reasonable

tgf.ca
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damages from the OPA, including the anticipated value of the Contract.” In both the written and
oral communication, the OPA has taken the position that the mechanism of settlement would
have to involve a directive issued to the OPA by the Minister of Energy. Specifically, the MOU
dated December 21, 2010 contemplates that the cooperative solution proposed in the MOU as
partial compensation for the termination of the Contract will be implemented by the OPA “upon
Teceipt of a directive from the Minister pursuant to section 25.32 of the Electricity Act, 1998
(Ontario).”

While there exists no legal impediment to TCE sharing information with the Government of
Ontario, no “Confidential Information™ as defined in the Confidentiality Agreement is identified
in your Jetter.

Perhaps most fundamentally, the position taken in your letter does not promote the efforts of the
relevant parties to engage in a meaningful, constructive dialogue aimed at determining whether
there is a mutually beneficial solution to the entire matter or significant steps which can be taken
to mitigate the damage suffered by TCE. There is absolutely no harm suffered by OPA by
sharing information which the Government of Ontario has a right to obtain.

With respect to the matter of representation, we have been informed by TCE that Osler is subject
to a conflict of interest with respect to its representation of the OPA. in any litigation or dispute
resolution process which may ensue. TCE is not willing to waive that conflict.

We would be willing to discuss all of these matters with you in order that the dispute resolution
aspect of this matter may move forward in paralle]l with the continuing negotiations to resolve it.

Yours very truly,

Thernton Grout Finnigan LLP

Michael E, Barrack
MEB/slg

tgf.ca
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From:

Sent:

To:

Cc:

Subject:
Attachments:

Susan Kennedy

April 28, 2011 4:36 PM

Calin Andersen; JoAnne Butler; Kristin Jenkins; Brett Baker

Michael Lyle; Michael! Killeavy

FW: TransCanada Energy Limited v. Her Majesty in right of Ontario

Letter to C. Andersen_B. Duguid from M. Barrack dated April 19, 2011.PDF; PAC s. 7 Notice
April 27.PDF; Letter to Pourbaix from OPA dated October 7, 2010.PDF; Oct. 7, 2010 Press
Release . PDF

They've been served, so to speak.

Susan H. Kennedy

Director, Corparate/Commercial Law Group






Canadian Pacific Tower
Teronte-Dorinion Centre

160 Wellington Streat West
Suite 3200, RO. Box 329
Toronte, ON Canada MSK 1K7

Thornton Grout Finnigan LLP T4163041616 F416.3041313
RESTRUCTURING + LITIGATION
Michael E, Barrack

T: 416-304-1109
E: mbarrackgf.ca

April 19, 2011
VIA EMAIL
' WITHOUT PREJUDICE
Ontario Power Authority Ministry of Energy
120 Adelaide Street West 4" Floor, Hearst Block
Suite 1600 900 Bay Street
Toronto, Ontario Toronto, Ontario
M5H 1T1 M7A 2E1
Atin: Colin Andersen Atin; The Honourable Brad Duguid
Chief Executive Officer Minister of Energy
Dear Sirs:

Re: Southwest GTA Clean Energy Supply Contract (the “Contract”) between
TransCanada Energy Ltd. (“TCE”) and Ontario Power Authority (the “OPA”)
dated October 9, 2009

We have been retained by TCE to represent its interests in connection with the termination of the
Contract by letter dated October 7, 2010. That termination oceurred following a public
announcement by Minister Duguid. We are uncertain whether the Minister issued a directive o
the OPA regarding the termination,

In the termination letfer, the OPA stated to TCE, “the OPA acknowledges that you are entitled to
your reasonable damages from the OPA, including the anticipated value of the Contract.” The
letter also identified the OPA’s “wish to work with you to identify other projects and the extent
to which such projects may compensate you for termination of the Contract while appropriately
protecting the interests of ratepayers.”

We have been briefed on the unsuccessful attempts to resolve this matter on the basis suggested
in the termination letter, despite several months of negotiations. Our instructions are to
commence the formal legal process of identifying the appropriate mechanism to determine the
reasonable damages, including the anticipated value of the Coniract and an appropriate
mechanism for transferring that value from the OPA. and the Province of Ontario to TCE. In
order to facilitate this process, we would request that you have your legal counsel contact us in
order to discuss the manner of proceeding.

tgf.ca



TGF :

Thornton Grout Finnigan LLp

We would be available to meet with counsel to begin this process this week. We would request
that your counsel contact us no later than Tuesday, April 26, 2011, Our client has instructed us
to move forward with reasonable expedition. We understand that a counterproposal will be
delivered to TCE by the close of business on Wednesday, April 20, 2011 as part of the informal
settlement discussions. While this formal process of dispute resolution moves forward, our
client rernains willing to discuss aliernatives, but is not willing to suspend the formal process.

We look forward to hearing from your counsel,
Yours very truly,

Thornton Grout Finnigan LLP

Aotk

Michael.E. Basrack
MERB/slg

Ce Craig MacLennan, Chief of Staff fo the Minister of Energy
Jamison Steve, Principal Secretary to the Premier
Sean Mullin, Director of Policy, Office of the Premier

taf.ca



Notice Pursuant to Section 7 of the Proceedings Against the Crown Act

TransCanada Energy Limited hereby provides notice to Her Majesty the Queen in right of
Ontario of its claim for damages arising out of the termination on October 7, 2010 of the
Southwest GTA Clean Energy Supply Contract between TransCanada Energy Ltd.
{“TransCanada”) and the Ontario Power Authority ("“OPA”") dated October 9, 2009 (the
“Contract”). On October 7,2010 the Minister of Energy, the Honourable Brad Duguid publicly
announced that the Province would not proceed with the construction of the power plant that
was the subject matter of the Contract . Subsequently, by letter also dated October 7, 2010, the
OPA informed TransCanada that it would not complete the Contract. TransCanada accepted
the OPA's repudiation of the Contract. As a resuit of the termination of the Contract,
TransCanada has suffered damages including the anticipated financial value of the Contract.

Please find attached the following documents dated October 7, 2010: (a) the press release
from the Ministry of Energy; and (b} the letter from the OPA to TransCanada repudiating the
Contract.






b e g nm—ne

B R e e P T AP e TR S R PR ST W TR LI T SR

_ . §§ 120 Adelaide Street West
ONTARIO -,
ST Al R | Y Fr Toronto, Ontacic M5H 171
X & ¥
POWER AUTHORITY | 7 T 4169677474
F 416 967-1947
weww paverauthority .on.ca
October 7, 2010
TransCanada Energy Lid.
450-1* Street
Caigary, AB T2P SHI
Attn:  Alex Pourbaix,
President,
Energy and Oil Pipelines

Dear Mr Ponrbaix :

Re:  Southwest GTA Clean Energy Supply Contract (the “Contract™} between TransCanada
Energy Ltd. and Ontario Power Anthority (the “OPA™) dated October 9, 2009

As you are no doubt aware, the Minister of Energy today announced that your Qakville gas plant will not
proceed. This announcement is supported by the OPA’s planning analysis of the current circumstances
in southwest GTA.

The OPA will nat proceed with the Contract. As a result of this, the OPA acknowledges that you are
entitled to your reasonable damages from the OPA, including the anticipated financial value of the
Contract. We would like to begin negotiations with you to reach mutual agreement to temminate the

Coatract.

Given Ontario’s ongoing need for power generation projects and your desire to generate power in
Ontario, we wish te work with you to identify other projects and the extent to which such projects may
compensate you for termination of the Contract while appropriately protecting the interests of ratepayers.

You are hereby directed to cease all further work and activities in connection with the Facility (as
defined in the Contract), other than anything that may be reasonably necessary in the circumstances to
bring such work or activities to a conclusion. .

We undertake that we will not disclose this letter without giving you prier notice and we request that yon
do the same.

Sincerely,
ONTARIO POWER AUTHORITY

Per: @;M—\u.‘

Name: Colin Andersen
Title: Chief Executive Officer
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e Facebook

Oakville Power Plan c]: Not Moving
Forwar

October 7, 2010 1:15 AM

McGuinty Government to Invest in Transmission
to Meet Local Power Demands

Ontario is taking action to keep the lights on in Southwest Greater Toronto Area
homes and businesses without the construction of a proposed natural gas plant in
Oakville.

When the need for this plant was first identified four years ago, there were higher
demand projections for electricity in the area. Since then changes in demand and
supply - including more than 8,000 megawatits of new, cleaner power and
successful conservation efforts - have made it clear that this proposed natural
gas plant is no longer required. A transmission solution can ensure that the
growing region will have enough electricity to meet future needs of homes,
hospitals, schools and businesses,

The government is currently Lipdating Ontario's Long-Term Energy Plan to ensure
a strong, reliable, clean and cost-effective electricity system that eliminates
reliance on dirty coal.

QUICK EACTS

* The need for additional generation in Southwest GTA was first identified in
2006, Since then, additional supply has come online and the demand picture
has changed in the region. .

* Ontario permanently closed four more units of dirty, smog-producing,

27/04/2011 7:26 PM



Oakville Power Plant Not Moving Forward - http://news.ontario.ca/mei/en/2010/10/oakville-power-plant-not-mov...

coal-fired generation on October 1, 2010, four years ahead of schedule,
» In 2009, more than 80 per cent of our generation came from emissions-free
sources.

LEARN MORE

e Read about the update to Ontario's Long-Term Energy Plan and how to offer
your views.

+ Learn more about renewable energy in Ontario.

* Find out about how Ontario is phasing out coal-fired generation.

CONTACTS

» Andrew Block
Minister's Office
416-327-6747

¢ Anne Smith
Communications Branch
416-327-7226

Ministry of Energy
ontario.cafenergy

"As we're putting together an update to our Long-Term Energy Plan, it has
become clear we no longer need this plant in Oakville. With transmission
investments we can keep the lights on and still shut down all dirty coal-fired
generation."”

- Hon. Brad Duguid
Minister of Energy

"My duty as MPP has always been to put the priorities of Oakville first, and
together, our voice was heard. I am tremendously pleased that this power plant
will not be built anywhere in Qakville. I would like to thank my constituents for

20f3 27/04/2011 7:26 PM



Qakville Power Plant Not Moving Forward http://news.ontario.ca/mei/en/2010/10/cakville-power-plant-not-mav...
their support, and Premier McGuinty and Minister Duguid for their willingness to
listen."

- Kevin Flynn
MPF, Oakville

Site Help

Notices

¢ © Queen's Printer for Ontario, 2009 - 2011
» IMPORTANT NOTICES

LAST MODIFIED; FEBRUARY 14, 2011
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Aleksandar Kojic

From: Michael Killeavy

Sent: April 28, 2011 1:40 PM
To: JoAnne Butler

Subject: FW: Worst-Case Scenario

Ronak did a model run for the absolute worst case — if we had to increase the settlement proposal to the exact same
value as the worst case in litigation —the NRR is increased by about $800/MW-month.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Ronak Mozayyan

Sent: April 29, 2011 1:27 PM

To: Michael Killeavy; Deborah Langelaan
Subject: RE: Worst-Case Scenario

As requested:

Gzc:‘v:zr;r::::;l:f‘:;u:st:::l Litigation - Worst Case
CAPEX Spend: $475,000,000 $475,000,000
Plant Capacity {(MW) 481 481
Fixed O&M $5,500,000 $5,500,000
GD&M 510,000,000 $10,000,000
TCE Cost of Capital 5.25% 5.25%
NRR 514,500 $15,326
OGS Sunk Cost Adder 5422 5422
Total NRR {with OGS Sunk
Cost) 514,922 $15,748
Target OGS NPV $200,130,253 $240,000,000
'XNPV for K-W Peaking Plant $200,130,253 $240,000,000
Target IRR 9% 9%
XIRR 9.10% 9.77%

From: Michael Killeavy
Sent: Friday, April 29, 2011 12:45 PM




To: Ronak Mozayyan; Deborah Langelaan
Subject: Re: Worst-Case Scenario

Ok. We need to run the madel with the OPEX and other financial parameters the same as our counter-counter proposal.
That's why there is an anomaly. We can discuss this when [ return from lunch. Sorry for the confusion.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)
416-969-6071 (fax)

416-520-9788 (cell)

Michael.killeavy@powerauthgrity.on.ca

From: Ronak Mozayyan

Sent: Friday, April 29, 2011 12:42 PM
To: Deborah Langelaan; Michael Killeavy
Subject: Worst-Case Scenario

[ tried to include all scenarios using the Baseline NRR tab as | wasn’t sure of the other parameters to be included. Also, |
may be wrong, but when | ran through the counter- counter offer numbers and got an NRR of $14,919/MW Month
versus the $14,922/MW Month. '

Scenarjo 1 Scenario 2 Scenario 3 Scenario 4

CAPEX Spend: $475,000,000 $475,000,000 $475,000,000 S475,000,0D0
Plant Capacity (MW) 500 481 500 431
Fixed O&M 55,500,000 55,500,000 $29,000,000 525,000,000
GD&M $10,000,000 $10,000,000 $0 $0
TCE Cost of Capital 5.25% 5.25% 5.25% 5.25%
NRR $14,744 515,326 $18,082 518,797
OGS Sunk Cost Adder $406 $422 5406 5422
Total NRR (with OGS Sunk

Cost} 515,149 $15,748 518,488 519,218
Target OGS NPV $240,000,000 $240,000,000 $240,000,000 $240,000,000
XNPV for K-W Peaking Plant $240,000,000 $240,000,000 $240,000,000 $240,000,000
Target IRR 9% 9% 9% 9%
XIRR 9.77% 9.77% 9.89% 9.89%
Ronak Mozayyan

Business Analyst Contract Management, Electricity Resources

Ontario Power Authority

120 Adelaide St. W. Suite 1600
Toronto, ON M5H 1T1
T:416.969.6057

F: 416.967.1947
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From: JoAnne Butler

Sent: April 29, 2011 1:42 PM
To: Michael Killeavy

Subject: RE: Worst-Case Scenario

Ok...good to know...
JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T1

416-069-6005 Tel.
416-969-6071 Fax.

joanne butier@powerauthority.on.ca

From: Michael Killeavy

Sent: Viernes, 29 de Abril de 2011 01:40 p.m.
To: JoAnne Butler

Subject: FW: Worst-Case Scenario

Ronak did a model run for the absolute worst case — if we had to increase the settlement proposal to the exact same
value as the worst case in litigation — the NRR is increased by about $800/MW-month.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Cntario

MS5H 1T1

416-969-6288

416-520-9788 {CELL)

416-967-1947 (FAX)

From: Ronak Mozayyan

Sent: April 29, 2011 1:27 PM

To: Michael Killeavy; Deborah Langelaan
Subject: RE: Worst-Case Scenario

As requested:

Government-Instructed

2nd Counter Proposal Litigation - Worst Case

CAPEX Spend: $475,000,000 $475,000,000



Plant Capacity [MW) 481 431
Fixed O&M $5,500,000 55,500,000
GD&M $10,000,000 510,000,000
TCE Cost of Capital 5.25% 5.25%
NRR $14,500 $15,326
OGS Sunk Cost Adder $422 5422
Total NRR (with OGS Sunk

Cost} $14,922 515,748
Target OGS NPV $200,130,253 $240,000,000
XNPV for K-W Peaking Plant $200,130,253 $240,000,000
Target IRR 9% . 9%
XIRR 9.10% 9.77%

From: Michael Killeavy

Sent: Friday, April 29, 2011 12:45 PM
To: Ronak Mozayyan; Deborah Langelaan
Subject: Re: Worst-Case Scenario

Ok. We need to run the model with the OPEX and other financial parameters the same as our counter-counter proposal.
That's why there is an anomaly. We can discuss this when | return from lunch. Sorry for the confusion.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-96%-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca

From: Ronak Mozayyan

Sent: Friday, April 29, 2011 12:42 PM
To: Deborah Langelaan; Michael Killeavy
Subject: Worst-Case Scenario

[ tried to include all scenarios using the Baseline NRR tab as | wasn’t sure of the other parameters to be included. Also, |
may be wrong, but when 1 ran through the counter- counter offer numbers and got an NRR of $14,919/MW Meonth
versus the $14,922/MW Month.

_ Scenatio 1 Scenario 2 Scenario 3 Scenario 4
CAPEX Spend: $475,000,000 $475,000,000 $475,000,000 $475,000,000
Plant Capacity (MW} 500 431 500 481
Fixed O&M 55,500,000 $5,500,000 $29,000,000 $29,000,000
GD&M $10,000,000 510,000,000 50 50
TCE Cost of Capital 5.25% 5.25% 5.25% 5.25%

2




NRR $14,744 515,326 $18,082 518,797
OGS Sunk Cost Adder 5406 $422 5406 5422
Total NRR (with OGS Sunk

Cost) 515,149 $15,748 518,488 519,218
Target OGS NPV $240,000,000 $240,000,000 $240,000,000 $240,000,000
XNPV for K-W Peaking Plant $240,000,000 $240,000,000 $240,000,000 $240,000,000
Target IRR 0% 9% 9% 9%
XIRR 9.77% 9.77% 9.89% 9.89%
Ronak Mozayyan

Business Analyst Contract Management, Electricity Resources

Ontario Power Authority

120 Adelaide St. W. Suite 1600
Toronto, ON M5H 1T1

T: 416.969.6057

F: 416.967.1947
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From: JoAnne Butler

Sent: April 29, 2011 2:10 PM

To: Brett Baker; Colin Andersen

Cc: Michael Lyle; Kristin Jenkins, Michael Killeavy; Deborah Langelaan; Susan Kennedy
Subject: RE: TCE

Let's meet internally first...| am ready whenever everyone else is...
JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Onfario M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.
joanne.butler@powerauthority.on.ca

From: Brett Baker

Sent: Viernes, 29 de Abril de 2011 02:03 p.m.

To: Colin Andersen

Cc: JoAnne Butler; Michael Lyle; Kristin Jenkins; Michael Killeavy; Deborah Langelaan; Susan Kennedy
Subject: TCE

Hi Calin,
The rejection has come ... Michael L is suggesting a short meeting later this afternoon to discuss ... might you be
available to participate? Also, you will note, | have copied folks here, but wonder about broader distribution to the

DMO, MQ, other? Your thoughis?

B.
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From: JoAnne Butler

Sent: April 28, 2011 2:16 PM
To: Brett Baker

Subject: RE:; TCE

Sure...

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontaric MSH 1T

416-968-6005 Tel.
416-869-6071 Fax.

joanne.butler@powerauthority.on.ca

From: Breit Baker

Sent: Viemnes, 29 de Abril de 2011 02:12 p.m.

To:! JoAnne Butler; Colin Andersen

Cc: Michael Lyle; Kristin Jenkins; Michael! Killeavy; Deborah Langelaan; Susan Kennedy; Irene Mauricette; Nimi Visram
Subject: RE: TCE

Might 2:45 work??

From: JoAnne Butler

Sent: April 29, 2011 2:10 PM

To: Brett Baker; Colin Andersen

Cc: Michael Lyle; Kristin Jenkins; Michael Killeavy; Deborah Langelaan; Susan Kennedy
Subject: RE: TCE

Let's meet internally first...] am ready whenever everyone else is...
JCB

JoAnne C. Butler

Vice President, Electricity Resources

Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.
joanne.butler@powerauthority.on.ca

From: Brett Baker

Sent: Viernes, 29 de Abril de 2011 02:03 p.m.

To: Colin Andersen

Cc: JoAnne Butler; Michael Lyle; Kristin Jenkins; Michael Killeavy; Ceborah Langelaan; Susan Kennedy
Subject: TCE

Hi Colin,



The rejection has come ... Michael L. is suggesting a short meeting later this afternoon to discuss ... might you be

available to participate? Also, you will note, | have copied folks here, but wonder about broader distribution to the
DMO, MO, other? Your thoughts?

B.
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From: JoAnne Butler

Sent: April 29, 2011 3:43 PM
To: Colin Andersen

Ce: © Brett Baker

Subject: FW: TCE

Colin,

Brett has probably already indicated this to you, however, we have just spent a little more time on the letter. It looks
suspiciously similar to their original proposal, however, we need to review it all more carefully and so do not want to say
that just yet. We plan to review it more fully over the weekend and meet with our external counsel on Monday. | think
that, at a minimum, we will need to get some clarifications back. If you want me to phone anyone at the Gov, ie. Craig or
the DM, I can do that. it would just be io say that we have received a detailed response and are reviewing it.

Please let me know. | have Craig's cell but not the DM’s...
JCB

JoAnne C, Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 171

416-969-6005 Tel.
416-969-86071 Fax.

joanne.butler@powerauthority.on.ca

From: Brett Baker

Sent: Viernes, 29 de Abril de 2011 02:12 p.m.

To: JoAnne Butler; Colin Andersen

Cc: Michael Lyle; Kristin Jenkins; Michael Killeavy; Deborah Langelaan; Susan Kennedy; Irene Mauricette; Nimi Visram
Subject: RE; TCE

Might 2:45 work??

From: JoAnne Butler

Sent: April 29, 2011 2;10 PM

To: Brett Baker; Colin Andersen

Cc: Michael Lyle; Kristin Jenkins; Michael Killeavy; Deborah Langelaan; Susan Kennedy
Subject: RE; TCE

Let's meet internally first...| am ready whenever everyone else is...
JCB

JoAnne C. Butler

Vice President, Electricity Resources

Ontario Power Authority

20 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.



joanne. hutler@powerauthority.on.ca

From: Breit Baker

Sent: Viernes, 29 de Abril de 2011 02:03 p.m.

To: Colin Andersen

Cc: JoAnne Butler; Michael Lyle; Kristin Jenkins; Michael Killeavy; Deborah Langelaan; Susan Kennedy
Subject: TCE

Hi Colin,
The rejection has come ... Michael L is suggesting a short meeting later this afternoon to discuss ... might you be
available {o participate? Also, you will note, | have copied folks here, but wonder about broader distribution to the

DMO, MO, other? Your thoughts?

B.
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From: Michael Killeavy

Sent: May 1, 2011 4:52 PM

To: Sebastiano, Rocco; pivanoff@osler.com; Smith, Elliot; Susan Kennedy
Cc: JoAnne Builer; Deborah Langelaan; Ronak Mozayyan

Subject: TCE Matter - Documented NRR Analysis Model ....

Attachments: OPA-TCE Settlement Negotiations - NRR Analysis Model 1 May 2011.xls
Importance: High

**% PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *#*

I have embedded comments in cells throughout the NRR model to make it a bit easier to use. I
also removed a lot of stuff that isn't being used at all now (it had been previously). I
have celour-coded the inputs - all yellow highlighted cells in the various worksheets in the
attached workbook are inputs into the model. Derived and calculated values are highlighted
in green.

I tried protecting the worksheets cells, but since the macro changes the cells when it runs,
I really can't lock the cells - if I can figure a way around this problem I will update the
workbook and resend later. I can hide the calculation cells to protect them and get the
macros to run, but you don't get to see the effect of the changes except for the changed NRR
value. I'm not sure there's a lot of value in doing this, but I'm open to comments from the
user group. So for now, just only make changes to the input (yellow) cells,

Thanks,
Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

120 Adelaide 5t. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (Fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca







Bagaline NRR Calculation - OPA-TCE i lnth *++ PRIVILEGED . IN CONTEMPLATION OF LITIGATIGN oo ' .

CAPEX Spend: $475,000,000 Yearly % Spend

2008 518 Ei
010 316 b1

01 590 %

012 3109 0%

' 2013 s 2% ‘
2014 $72 - 1% 100K
$538 milllan - . )

Capltal Cast Allownner;

€CA Rate

CapExto Class 1 CTT A T - .

CapEx to Class 17 - ) B% .
CapEx to Clags 48 . 29% 15%

Inflatian Factor Wy £
NRRindex Factor {NRRIF) ] ‘

Statutary Tax Rate ) 5%
Plant Capaeity {aacc) A5L MW

Flxed OZM $5500,000 {20095)
GDEM 510,000,000 {2011 %)

3 a H 3 7 E 9 0 1 .1 1 3 15 18 17 1 19 0 0 2 23 ] -]

TC£ Cost of Gapital 525% ! 2
QLB

0edul-39

Q1-ub3?

$1-4u-85 Of-luh36

01-N1-34

oluul25 [ DTS $irlul-33

1T OLul-28

-7 ©1-Jul-28 Olnk20 | Oldubn ot O1-Jul-23 01-Jul-25

% CAPEX Allocation to year
Yearly CAPEX Spend

Book Value of Capltal
Non-Indesed NRR

Indexed NRR

Total NRR

REVENUES = CSP

OPEX

GO&M - Honlndesed
GD&M - Indexed at
EBITDA

Deptecidtian {Capltal Cost Allawance]
Taxes Payable
Tatal Cash Flow

NRR ;] . .
OGS Sunk Cast Adder : s v i

Tats] NAR (with 0G5 Sunk Cast) - ' . . rak]
Target OGS NPY (aher-1ax profits) ' sons
XNPV for £-W Peaking Plant Residual
XNPV In 2012 plus spend
TargelirR

MRR






Target Costing Aliocatlon of Actual CAPEX *** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***

Target CAPEX =

CAPEX Sharing:
OPA

TCE

FINAL CAPEX =
Overrun {Underrun) =
OPA Share

TCE Share

Adjusted CAPEX =

Initial NRR
Final NRR

ADJUSTED CAPEX
$412,500,000 $413
$425,000,000 5425
$437,500,000 5438
$450,000,000 $450
$462,500,000 $463
$475,000,000 3475
$487,500,000 $488
$500,000,000 $500
$512,500,000 4513

$475,000,000 LAl

Underrun

) Target CAPEX + OPA Share

FINALNRR FITTED LINE
$13,971 $13,671
$14,161 $14,161
814,351 $14,351
514,541 $14,541
514,732 514,732
$14,922 814,922
$15,112 $15,112
$15,302 $15,302
$15,492 515,492

0.0000152133

$16,000

Adjusted NRR - Adjusted CAPEX

$15,500

$15,000

$14,500

£14,000 -

§13,500 -

$13,000

5450" $463 ' 5475 ' 5488 4500

5425 5438

$14,000

$13,500

$13,000

$413

5425

5438

5450

$963

$475

5488

$500

8513
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From: ] JoAnne Butler

Sent: May 1, 2011 5:18 PM

To: Michael Killeavy, ‘rsebastiano@osler.com’; 'pivanoff@osler.com’; 'ESmith@osler.com’; Susan
Kennedy

Cc: Deborah Langelaan; Ronak Mozayyan; Brett Baker; Michael Lyle; Amir Shalaby

Subject: Re: TCE Matter - Review of TCE 29 April 2011 Response to OPA Letter of 21 April 2011 ..

Michael,

Thanks for spending your Sunday afternoon on this. Great observations and suggestions. I
look forward to a good strategy session tomorrow at our three o'clock.

JcB

----- Original Message -----

From: Michael Killeavy

Sent: Sunday, May @1, 2011 94:08 PM

To: Sebastiano, Rocco <RSebastianofosler.com>; plvanoff@osler com <pivanoff@osler.com>;
Smith, Elliot <ESmith@osler.com>; Susan Kennedy

Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan

Subject: TCE Matter - Review of TCE 29 April 2011 Response to OPA Letter of 21 April 2811

*%¥ PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***

I have reviewed the 29 April 2811 letter from TCE ("TCE letter"), which responds to our
letter of 21 April 2011 ("OPA letter"). Here are some observations and suggestions:

1. The TCE letter and it doesn't, in my opinion, propose any alternative or revised |
settlement terms. It merely reiterates that which we've all heard for the past several
months.

2. TCE has incorrectly characterized our letter of 21 April 2011 to have been a settlement
“offer." ;

3. TCE wants the permitting and approval protecticn set out in the OPA letter be expanded for
all permits and approvals. We had indicated that it would apply only to Planning Act
approvals, i.e., municipal approvals. Furthermore, we had indicated that we'd reserve the
right to terminate the Replacement Contract if a permitting force majeure were to arise. TCE
wants this right be mutual. Not surprisingly, TCE wanis to fix the guantum of any such
contract termination payment in the event of a force majeure, as opposed to a commitment to
good faith negotiation of the quantum. It further clarifies that the termination payments
for the MPS contracts need to be included in the 0GS sunk costs. This will depend on the
disposition of these contracts and to what extent TCE has mitigated its potential damages, so
we need to be careful in considering inclusion of the MPS gas turbines in sunk costs.

4. TCE claims that the contract capacities in the OPA letter are inconsistent with the MPS
gas turbines. I suggest that we ought to have SMS Energy conduct yet another review of the
MPS information in light of TCE's latest comments. We revised our AACC based on information
TCE shared with the government. We have stated to TCE in the past that we are not
particularlt wedded to any technical specifications in Schedule A, and that we are willing to
discuss these.



5. TCE characterizes the Capital Cost Adjustment Methodology as providing the OPA with
"significant latitude in approving or disproving (sic) costs..."” I'm not sure that this is
correct. We set out in s. 3 of Schedule C in the OPA letter what is to be included in the
Actual CAPEX. TCE claims that it is a "one-sided" mechanism, which it certainly is not,
since TCE and the OPA share deviations from the target on a 58/58 basis. TCE's comments are
not, however, an outright rejection of the target costing methodology.

6. TCE has an issue with testing ramp rates and sees it as being counterproductive, but
doesn't explain it's issue beyond that fact that it is a "new" requirement. TCE draws an
analogy to the CES contract, which the Replacement Contract will not be based upon. Being
able to ramp consistently is important for a peaking plant.

7. TCE indicates that the target CAPEX in the OPA letter is ~$65M less than its "best
estimate” for the Replacement Plant. TCE has never clarified what the $42 M in CAPEX spend
in 2009 and 2010 are for in its model. I had raised the issue at our last meeting with TCE
and the question was never answered. The 2009/201@ CAPEX spend amounts from TCE are very
close to the estimated 0GS sunk costs of $37 M. If there is double counting in the TCE model
for 0GS sunk costs, the difference if CAPEX is only about ~ $28M now.

8. With regard to the claimed sub-standard returns, using the parameters in the OPA letter
the IRR for the Replacement Project is 9.1%, and not 5.3%. Deb, Ronak and I will get
together Monday morning and see if we can figure out what TCE 1s getting at here.

9. TCE re-proposes a 30@-year contract term and NRRIF (% of the NRR to index) of 50%. We had
rejected both of these purported value propositions earlier.

10. TCE claims to have provided a "cash flow model™ to the OPA. It provided a project pro
forma income statement for QOGS in December 2010. There was no "model" in the sense that the
inputs to the model and calculation of the derived values was not disclosed to the OPA.

11. TCE wants either the NPV we used in our analysis or for us to disclose our model to them.
It might be time to tell them what NPV we used and why we used what we used.

12. TCE continually seems to conflate the notion of 0GS contract and 0GS project in terms of
its expectations for the financial value of the 0GS contract. I think that we need to be
careful that we separate the two. Our offering of foregone 0GS profits is very near the full
value of the profits under the OGS contract, i.e., excluding OGS residual value.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca









Aleksandar Kojic

From: Michael Killeavy

Sent: May 1, 2011 6:19 PM

To: Amir Shalaby; JoAnne Butler

Subject: Re: TCE Matter - Review of TCE 29 April 2011 Response to OPA Letter of 21 April 2011 ...
Thank you.

I am not suggesting sharing modelling -~ just the NPV and our rationale for discounting - this
does disclose a defence, though. I think we accept counsel's advice.

I'm sure our model is close to their model absent the input assumptions - CAPEX, OPEX, etc.
Our model is based on everything they've disclosed to us that we agree with and their unique
firm-specific data, which has been disclosed, such as tax rate, composition of CAPEX for
calculating CCA, CAPEX spend profile over time, etc.

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority !
126 Adelaide St. West, Suite 1600 ;
Toronto, Ontario, M5H 1T1 5
416-969-6288 (office) . !
416-969-60871 (fax)

416-520-9788 (cell)

Michael.killeavy@powerauthority.on.ca

————— Original Message -----

From: Amir Shalaby

Sent: Sunday, May 01, 2011 ©6:97 PM

To: JoAnne Butler; Michael Killeavy

Subject: Re: TCE Matter - Review of TCE 29 April 2011 Response to OPA Letter of 21 April 2011

Thanks. I am glad you are on our side.
Excellent review.

You suggest sharing our NPv modeling . Is this consistent with the legal/litigation approach
?

See you all tomorrow

————— Original Message -----

From: JoAnne Butler

Sent: Sunday, May 91, 2011 €5:18 PM

To: Michael Killeavy; 'rsebastiano@osler.com’ <rsebastiano@osier.com>; 'pivanoff@osler.com’
<pivanoff@osler.com>; 'ESmith@osler.com’ <ESmith@osler.com>; Susan Kennedy

Cc: Deborah Langelaan; Ronak Mozayyan; Brett Baker; Michael Lyle; Amir Shalaby

Subject: Re: TCE Matter - Review of TCE 29 April 2011 Response to OPA Letter of 21 April 2011

Michael,




Thanks for spending your Sunday afternoon on this. Great observations and suggestions. I
look forward to a good strategy session tomorrow at our three o'clock.

JCB

----- Original Message -----

From: Michael Killeavy :

Sent: Sunday, May 61, 2011 84:88 PM

To: Sebastiano, Rocco <RSebastiano@osler.com>; pivanoff@osler.com <pivanoff@osler.com>;
Smith, Elliot <ESmith@osler.com>; Susan Kennedy

Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan

Subject: TCE Matter - Review of TCE 29 April 2611 Response to OPA Letter of 21 April 2011

*** PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***

I have reviewed the 29 April 2011 letter from TCE ("TCE letter"), which responds to our
letter of 21 April 2011 ("OPA letter"). Here are some observations and suggestions:

1. The TCE letter and it doesn't, in my opinion, propose any alternative or revised
settlement terms. It merely reiterates that which we've all heard for the past several
months.

2. TCE has incorrectly characterized our letter of 21 April 2011 to have been a settlement
"offer."

3. TCE wants the permitting and approval protection set out in the OPA letter be expanded for
all permits and approvals. We had indicated that it would apply only to Planning Act
approvals, i.e., municipal approvals. Furthermore, we had indicated that we'd reserve the
right to terminate the Replacement Contract if a permitting force majeure were to arise. TCE
wants this right be mutual. Not surprisingly, TCE wants to fix the quantum of any such
contract termination payment in the event of a force majeure, as opposed to a commitment to
good faith negotiation of the quantum. It further clarifies that the termination payments
for the MPS contracts need to be included in the 0GS sunk costs. This will depend on the
disposition of these contracts and to what extent TCE has mitigated its potential damages, so
we need to be careful in considering inclusion of the MPS gas turbines in sunk costs.

4. TCE claims that the contract capacities in the OPA letter are inconsistent with the MPS
gas turbines. I suggest that we ought to have SMS Energy conduct yet another review of the
MPS information in light of TCE's latest comments. We revised our AACC based on intormation
TCE shared with the government. We have stated to TCE in the past that we are not
particularlt wedded to any technical specifications in Schedule A, and that we are willing to
discuss these.

5. TCE characterizes the Capital Cost Adjustment Methodology as providing the OPA with
"significant latitude in approving or disproving (sic) costs...” I'm not sure that this is
correct. We set out in s. 3 of Schedule C in the OPA letter what is to be included in the
Actual CAPEX. TCE claims that it is a "one-sided" mechanism, which it certainly is not,
since TCE and the OPA share deviations from the target on a 50/56 basis. TCE's comments are
not, however, an outright rejection of the target costing methodology.

6. TCE has an issue with testing ramp rates and sees it as being counterproductive, but
doesn’t explain it's issue beyond that fact that it is a "new" requirement. TCE draws an
analogy to the CES contract, which the Replacement Contract will not be based upon. Being
able to ramp consistently is important for a peaking plant.



7. TCE indicates that the target CAPEX in the OPA letter is ~$65M less than its "best
estimate" for the Replacement Plant. TCE has never clarified what the $42 M in CAPEX spend
in 2069 and 2010 are for in its model. I had raised the issue at our last meeting with TCE
and the question was never answered. The 2009/20180 CAPEX spend amounts from TCE are very
close to the estimated 0GS sunk costs of $37 M. If there is double counting in the TCE model
for 0GS sunk costs, the difference if CAPEX is only about ~ $28M now.

8. With regard to the claimed sub-standard returns, using the parameters in the OPA letter
the IRR for the Replacement Project is 9.1%, and not 5.3%. Deb, Ronak and I will get
together Monday morning and see if we can figure out what TCE is getting at here.

9. TCE re-proposes a 3@-year contract term and NRRIF (% of the NRR to index) of 50%. We had
rejected both of these purported value propositions eariier.

10. TCE claims to have provided a “cash flow model” to the OPA. It provided a project pro
forma income statement for OGS in December 2010. There was no “model” in the sense that the
inputs to the model and calculation of the derived values was not disclosed to the OPA.

11. TCE wants either the NPV we used in our analysis or for us to disclose our model to them.
It might be time to tell them what NPV we used and why we used what we used.

12. TCE continually seems to conflate the notion of OGS contract and 0GS project in terms of
its expectations for the financial value of the 0GS contract. I think that we need to be
careful that we separate the two. Our offering of foregone OGS profits is very near the full
value of the profits under the 0GS contract, i.e., excluding OGS residual value.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management

Ontario Power Authority

126 Adelaide 5t. West, Suite 1660
Toronto, Ontario, MSH 1T1
416-969-6288 (office)

416-969-6071 (Ffax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca







Aleksandar Kojic

From:

Sent:

To:

Cc:

Subject:
Attachments:

Importance:

Michael Killeavy

May 2, 2011 8:09 PM

Sebastiano, Rocco; pivanoff@osler.com; Smith, Elliot; Susan Kennedy
JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle
TCE Matter - Comparison Matrix of Settlement Proposals ...

TCE Matter - Comparison Matrix 2 May 2011.docx

High

**% PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION *¥*

Attached is a preliminary draft of a matrix comparing the various settlement proposals made

by the parties.

You can see that the 29 April 2011 TCE response to the 21 April 211 OPA

letter, which outlines the government-instructed second counter-proposal, really does not
constitute a separate, identifiable settlement proposal.

Michael

Michael Killeavy, LL.B., MBA, P.Eng.
Pirector, Contract Management
Ontarioc Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1

416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)
Michael.killeavy@powerauthority.on.ca







SETTLEMENT PROPOSAL COMPARISON MATRIX

PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION

TCE Proposal
March 10, 2011

OPA Counter-
Proposal
March 28, 2011

Government-
instructed Second
Counter Proposal
April 21, 2011

TCE Response to
Government-
instructed Second
Counter-Proposal

Comments

29 April 2011
NRR covers capital costs, financing working
NRR _ ) capital, returns, fixed monthly payment over life of
Net Revenue $16,900/MW-month | $12 500/MW-month | $14,922/MW-month Unknown contract. Energy paid on a deemed dispatch
basis, this plant will operate less than 10% of the

Requirement

Fmancmg

TCE claimedy

Unknown i

time.

ma)nce!lege;ag
Vot ¢ project: e
second proposal what we beligy

use.
B

eve that they would

%

Contract Te:

Lt

We believe that TCE obtams?alljthelr value in the
; ag]s 10 Year Optign,is a "nice to have”

Precedent for 25-year contractag— Portlands Energy
Centre has option for add!tuenal five years on the
20-year term.

Contract
Capacity |
(Annual Average)

LTEP indicates need for ped| ‘"'r"fg generation in
KWCG; need at least 450 Mﬁ’ of summer peaking
capacity, average of 500 MV\[gprowdes additional
system flexibility and reduces NRR on per MW

basis.

Sunk Cost
Treatment

Lump Sum Payment
of $37mm

Amortize over 25
years — no returns

Amortize over 25
years — no returns

Unknown

$37mm currently being audited by Ministry of
Finance for substantiation and reasonableness.

Gas/Electrical
Interconnections

Payment in addition
to the NRR

Payment in addition
to the NRR

Payment in addition to
the NRR

Unknown

Precedent — Portlands Energy Centre, Halton Hills,
and NYR Peaking Plant. Paid on a cost recovery
basis, i.e. no opportunity to charge an additional
risk premiurn on top of active costs. TCE estimate
is $100mm, + 20%.
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SETTLEMENT PROPOSAL COMPARISON MATRIX

PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION

TCE Proposal
March 10, 2011

OPA Counter-
Proposal
March 28, 2011

Government-
instructed Second
Counter Proposal

TCE Response to
Government-
instructed Second
Counter-Proposal

Comments

April 21, 2011 b9 April 2011
Our CAPEX based on independent review by our
Technical Expert and published information on
Capital Unknown but we other similar generation facilities. We have
Expenditures $540mm $400mm $475 mm suspect it is $540 mm increased it by $75mm; however, cannot really
(CAPEX) P substantiate why. Therefore we are still proposing
argercostion CAPEXWheTe
mcreasesldemreases are Sh
Op eratiena ' A _ Igjal‘;;sg g;\)r(zr; rltjssegmltecj insights into their
Fgg;;t)iltur Hille Vs Reasonayl We have used advice from Q chnical consultant
| -0n.reasonable OPEX est:mate
No goverf) gj
?:;ﬂﬁt?fg B §, eccegt det;m:[tltng { k %
: P : !prew ed that it | ,5; 5
Welwould approach: ar\:lt)lrtﬁvaalsiogt%rr;::phed rlght {0y a) termmate In the Government—[nstructed‘counter-proposal the
%overnment to © 0 iqati Ongt%gn eqotiate thel Replace Eht permitting risk is entlrely transferred to TCE;
Other provide Planning Act %@;CQES & or*ndb en sgatl on Contrac ancr;l(b) however, the promise of fi ndlng compensation of
----- rdvals risk % approvals Y S costs if the recelve*féﬁump sum | OGS lost profits would contifitie’s until another
PP exemption. payment for (i) sunk | option is found.

K-W Peaking Plant
doesn’t proceed
because of permitting
issues.

costs and (i) financial
value of the OGS
contract.
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Aleksandar Kojic

From:

Sent:

To:

Cc:

Subject:
Attachments:

Susan,

Ivanoft, Paul [Plvanoff@osler.com]

‘May 3, 2011 8:25 AM

Susan Kennedy

Michael Lyle; JoAnne Butler; Michael Killeavy; Deborah Langelaan; Sebastiano, Rocco
QPA - TCE [Privileged and Confidential]

#20420450v4_LEGAL_1_ - v4 Common Interest Privilege Agreement, OPA.DOC;
WSComparison_#20420450v3_LEGAL_1_ - v3 Common Interest Privilege Agreement,
OPA-#20420450v4_LEGAL_1_ - v4 Common Interest Privilege Agreement, OPA.pdf

Attached is a revised draft Cooperation and Common Interest Privilege Agreement between the OPA and Her
Majesty the Queen in right of Ontario as represented by the Minister of Energy along with a blackline
highlighting the revisions. The main changes are as follows:

- April 1st has been inserted as the Effective Date. Note that paragraph #4 provides that: “To the extent that
exchanges of Privileged Information have been made prior to entering into this Agreement, it is the Parties’
intention that all such exchanges be subject to the terms of this Agreement as if they had occurred after the

Effective Date.”

- the definition of “Third Party” has been simplified.

- the definition of “Party” has been revised so as to remove the word “affiliates”.

Note that for paragraph #18, we will need to add the contact information for Ontario. Let me know once you
hear back from counsel on that front.

If you would like to discuss further, please give me a call.

]

Paul Ivanoff
Partner

418.862.4223 DIRECT
416.862.6666 FACSIMILE
pivanofi@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place

Toronto, Ontario, Canada M5X 188

[l

This e-mail message is privileged, confidential and subject to




copyright. Any unauthorized use or disclosure is prohibited.

- Le contenu du présent courriel est privitégié, confidentiet et
soumis & des droits d'auteur. |l est interdit de Futiliser ou
de le divulguer sans autorisation,




Draft & Privileged

COOPERATION AND

COMMON INTEREST PRIVILEGE AGREEMENT

THIS AGREEMENT is effective as of the 1¥ day of April, 2011 (the “Effective Date”).

BETWEEN:

ONTARIO POWER AUTHORITY
(“OP A”)

-and -

HER MAJESTY THE QUEEN IN RIGHT OF ONTARIO AS
REPRESENTED BY THE MINISTER OF ENERGY
(“ONTARIO”)

RECITALS:

A

The OPA and TransCanada Energy Ltd. (“TCE”) entered into the Southwest GTA Clean
Energy Supply Contract dated as of October 9, 2009 (the “SWGTA Contract™).

The OPA and Ontario have concluded that, in connection with the threatened claims and
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues
could arise with respect to which they have common interests and joint or compatible
defences.

The OPA and Onfario have undertaken, and will undertake, factual, legal and other
research, and are of the opinion that it is in their best interest to exchange information,
pool their individual work product and cooperate in a joint defence effort.

Cooperation in such a joint defence effort will necessarily involve the exchange of
confidential information as well as information which is otherwise privileged such as,
amongst others, solicitor/client communication and/or communications made and
materials obtained or prepared in contemplation of litigation.

In light of their common interest, and the fact that litigation by TCE against the OPA and
Ontario is anticipated, OPA and Ontario wish to proceed cooperatively in the preparation
of joint or compatible defences, and by this Agreement seek to document their mutual
intention and agreement that neither OPA nor Ontario shall suffer any waiver or loss of
privilege as a result of disclosure to each other of their Privileged Information (as defined

LEGAL_1:20420450.4




Draft & Privileged

—2_
below) or as a result of their cooperation in the preparation of positions, responses and
defences to the Claims (as defined below).

AGREEMENT

In consideration of the promises and the mutual covenants and agreements herein, the Parties
agree as follows:

DEFINITIONS
1. In the foregoing Recitals and in this Agreement, the following terms have the meanings
set forth in this Section:

(a) “Claims” means any and all claims made or filed by TCE relating to, arising out
of, or in connection with the SWGTA Contract, and any and all arbitration,
mediation, or litigation that arises out of any and all such claims.

(b) “Effective Date” means the effective date as defined above.

(c) “Parties” means the OPA and Ontario and, for the purpose of giving effect to this
Agreement, includes their legal counsel, agents, consultants and experts.

(d) “Privileged Information” means information and communications, whether
written or electronically recorded, in respect of the preparation of positions,
responses and defences to the Claims which are or would be otherwise in law
privileged and protected from disclosure or production to Third Parties made
between OPA (or its employees, legal counsel, agents, consultants, experts or any
other person or entity acting on OPA’s behalf) and Ontario (or its employees,
legal counsel, agents, consultants, experts or any other person or entity acting on
Ontario’s behalf), including but not limited to:

(1)  information and communications contained in documents, memoranda,
correspondence, drafts, notes, reports, factual summaries, transcripts;

(i)  communications between counsel, or counsel and clients including their
employees, consultants, board members or advisors;

(ili)  any joint or several interview of prospective witnesses, and summaries or
reports thereof;

(iv)  any analyses, document binders, files, compilations or databases;

(v)  the sharing or exchange via any media, including but not limited to
electronic media;

(vi)  theories, impressions, analyses, legal research, or legal opinions;

(vii)  communications to and from experts, and documentation relating to or
setting out expert commentary and opinion; and

LEGAL _1:20420450.4
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(viii) any other material, communications and information which would
otherwise be protected from disclosure to Third Parties.
(e) “TCE” has the meaning defined in paragraph A of the Recitals.

) “Third Party” or “Third Parties” means any person or entity that is not a Party.
Third Party includes TCE, their employees, agents, counsel, subcontractors,
consultants, experts, or any other person or entity acting on TCE’s behalf.

COMMON INTEREST OF THE PARTIES

hd

o

The Parties have a common, joint, and mutual interest in the defence of the Claims, wish
to cooperate with each other in respect of the defence of the Claims, and due to the
anticipated litigation with TCE, wish to share between them Privileged Information
without risk of prejudice to or of waiver in whole or in part of their respective privileges
and rights to hold such Privileged Information protected from disclosure.

The Parties are under no obligation to share Privileged Information. However, from time
to time, cither Party (the “Disclosing Party”) in its sole discretion may choose to share
Privileged Information with the other Party (the “Receiving Party™).

To the extent that exchanges of Privileged Information have been made prior to entering
into this Agreement, it is the Parties’ intention that all such exchanges be subject to the
terms of this Agreement as if they had occurred after the Effective Date.

The execution of this Agreement, the cooperation between the Parties in respect of the |

defences to the Claims and the exchange of Privileged Information under this Agreement,
where the materials would otherwise be protected by law against disclosure by solicitor-
client (attorney client) privilege, litigation privilege, work product doctrine, without
prejudice privilege, or any other applicable rule of privilege or confidentiality:

(i)  are not intended to, do not and shall not constitute a waiver in whole or in
part in favour of any Third Party by either Party of any applicable
privilege or other rule of protection from disclosure; and

(ii)  will not be asserted at any time by either Party as a waiver of any such
privilege or other rule of protection from disclosure.

Disclosure of Privileged Information by the Receiving Party to Third Parties without the
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless
the disclosure is ordered by a court of competent jurisdiction or is otherwise required by
law. If disclosure of any Privileged Information is sought from a Receiving Party in any
arbitration, litigation or other legal proceedings, the Receiving Party [from whom
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest
extent possible, all applicable privileges, immunities and protections against disclosure,
and shall immediately provide written notice of such legal proceedings to the Disclosing
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged

LEGAL_1:20420450.4
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Information without first providing the Disclosing Party a reasonable opportunity to
protect its interests before the applicable court or arbitral tribunal.

All of the Privileged Information shall be preserved as confidential and privileged both
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any
purpose other than the stated sole purpose of cooperation in the defence of the Claims.

Neither Party shall disclose to a Third Party the existence of this Agreement, nor its
terms, unless both Parties consent in writing or unless compelied by order of a court or
arbitral tribunal.

The Parties acknowledge and agree that their common interest in the defence of the
Claims and their intention that no waiver of privilege shall result from their exchange of
Privileged Information between them shall in no way be affected or deemed to be negated
in whole or in part by the existence now or in the future of any adversity between the
Parties relating to or arising out of the SWGTA Contract, whether in connection with the
Claims or otherwise, and that any such adversity shali not affect this Agreement.

COOPERATION

10.

The Parties shall cooperate in respect of the defence of the Claims, including providing
access to information, materials and employees as may be reasonably necessary from

time to time, as the case may be, provided that each of the Parties reserves the right to

determine what information will be shared and under what circumstances, and no
obligation or duty to share any such information is created by this Agreement.

WITHDRAWAL

11,

12.

13.

14.

It is the intent of the Parties that this Agreement shall remain in effect until final
resolution of the Claims, either by litigation in a final, non-appealable judgment or
arbitral award or by a final negotiated settlement, whichever is later.

Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving
twenty (20) days advance written notice to the other Party, which 20 days is calculated
beginning on the day after the notice is received by a Party. For greater certainty,
withdrawal from this Agreement by a Party is not effective until the expiration of the 20
days’ notice period required by this provision.

Any withdrawal from this Agreement shall be prospective in effect only and the
withdrawing Party and any Privileged Information made available by or to the other Party
prior to that Party’s withdrawal shall continue to be governed by the terms of this
Agreement whether or not the Parties are, in any respect in relation to the SWGTA
Contract, adverse in interest.

On or before the effective date of a withdrawal from this Agreement, the withdrawing
Party shall return to the Disclosing Party all Privileged Information received from the
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the
Receiving Party may destroy such copies in a secure manner, and confirm in writing to
the Disclosing Party that it has done so.

LEGAL_1:20420450.4
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WAIVER OF CONFLICT OF INTEREST

15.  The Parties agree that this Agreement and the sharing of Privileged Information between
them shall not be used as a basis for a motion to disqualify a Party’s counsel (including
for certainty the Party’s counsel’s law firm and any partner or associate thereof) after a
Party has withdrawn from this Agreement for any reason, including without limitation,
due to any conflict of interest which arises or becomes known to the withdrawing Party
after the Effective Date, adversity between the Parties or any other reason whatsoever
based on this Agreement or the cooperation and disclosure of Privileged Information
hereunder.

16.  The Parties confirm that there is no and shall not be deemed to be any solicitor-client
relationship between counsel for the OPA and Ontario, nor any solicitor-client
relationship between counsel for Ontario and the OPA, as a result of any
communications, sharing of Privileged Information, cooperation or any other action taken
in furtherance of the Parties’ common interests or under and in reliance upon this
Agreement.

INJUNCTIVE RELIEF

17.  The Receiving Party acknowledges that disclosure of any Privileged Information to Third
Parties in breach of this Agreement will cause the Disclosing Party to suffer irreparable
harm for which there is no adequate legal remedy. The Parties therefore agree that
immediate injunctive relief is an appropriate and necessary remedy for a breach or
threatened or anticipated breach of this Agreement.

NOTICE

18. All notices and other communications between the Parties, unless otherwise specifically
provided, shall be in writing and deemed to have been duly given when delivered in
person or telecopied or delivered by overnight courier, with postage prepaid, addressed as
follows:

To:  Ontario Power Authority

Attention: Michael Lyle, General Counsel
120 Adelaide Street West, Suite 1600
Toronto, Ontario

MS5H 1T1

Tel. No.: (416) 969-6035

Fax No.: (416) 967-1947

E-Mail: michael.lyle@powerauthority.on.ca

To:  Her Majesty the Queen in Right of Ontario as Represented by the Minister
of Energy
Attention: L
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GENERAL PROVISIONS

19.

20.

21.

22,

23.

24.

25.

26.

27.

This Agreement shall be construed in accordance with the laws of the Province of
Ontario and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario
with respect to any and all matters arising under this Agreement.

If any of the provisions of this Agreement or portions thereof should be determined to be
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of
the remaining provisions shall not in any way be affected or impaired thereby.

Any failure of any Party to enforce any of the provisions of this Agreement or to require
compliance with any of its terms at any time while this Agreement is in force shall in no
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a
waiver of the right of such Party thereafter to enforce any and each such provisions.

Nothing contained in or done further to this Agreement shall be deenied either expressly
or by implication to create a duty of loyalty between any counsel and anyone other than
the client of that counsel.

This Agreement contains the entire understanding of the Parties with respect to the
subject matter hereof. There are no other oral understandings, terms, or conditions and
neither Party has relied upon any representation, express or implied, not contained in this
Agreement.

No change, amendment, or modification of this Agreement shall be valid or binding upon
the Parties hereto unless such change, amendment, or modification is in writing and duly
executed by both Parties hereto.

The headings contained in this Agreement are for convenience and reference only and in
no way define, describe, extend, or limit the scope or intent of this Agreement or the
intent of any provision contained herein.

This Agreement shall enure to the benefit of and be binding upon the respective
successors and assigns of the Parties.

This Agreement may be signed in counterparts and by facsimile and all counterparts
together shall constitute the Agreement.

IN WITNESS WHEREOF, the Parties have exccuted this Agreement as of the date first

set forth above.

ONTARIO POWER AUTHORITY

By:
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Title:

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO AS REPRESENTED BY THE
MINISTER OF ENERGY

By:

Name:

Title:
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THIS

COOPERATION AND

COMMON INTEREST PRIVILEGE AGREEMENT

AGREEMENT is effective as of the 1" day of _April, 2011 (the “Effective Date”).

BETWEEN:

ONTARIO POWER AUTHORITY
(“OP A”)

-and -

HER MAJESTY THE OQUEEN IN RIGHT OF ONTARIO AS
REPRESENTED BY THE MINISTER OF ENERGY
(“ONTARIO”)

RECITALS:

A.

The OPA and TransCanada Energy Ltd. (“TCE™) entered into the Southwest GTA Clean
Energy Supply Contract dated as of October 9, 2009 (the “SWGTA Contract”).

The OPA and Ontario have concluded that, in connection with the threatened claims and
potential litigation by TCE relating to the SWGTA Contract, legal and factual issues could
arise with respect to which they have common interests and joint or compatible defences.

The OPA and Ontario have undertaken, and will undertake, factual, legal and other
research, and are of the opinion that it is in their best interest to exchange information, pool
their individual work product and cooperate in a joint defence effort.

Cooperation in such a joint defence effort will necessarily involve the exchange of
confidential information as well as information which is otherwise privileged such as,
amongst others, solicitor/client- communication andfor - communications made and
materials obtained or prepared in contemplation of litigation.

In light of their common interest, and the fact that litigation by TCE against the OPA and
Ontario is anticipated, OPA and Ontario wish to proceed cooperatively in the preparation
of joint or compatible defences, and by this Agreement seek to document their mutual
intention and agreement that neither OPA nor Ontario shall suffer any waiver or loss of
privilege as a result of disclosure to each other of their Privileged Information (as defined
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below) or as a result of their cooperation in the preparation of positions, responses and
defences to the Claims (as defined below).

AGREEMENT

In consideration of the promises and the mutual covenants and agreements herein, the Parties agree

as follows:

DEFINITIONS

1. In the foregoing Recitals and in this Agreement, the following terms have the meanings set
forth in this Section:

(a)

(®)
(©)

(d)

“Claims” means any and all claims made or filed by TCE relating to, arising out of,
or in connection with the SWGTA Contract, and any and all-subsegquent arbitration,
mediation, or litigation that arises out of any and all such claims.

“Effective Date” means the effective date as defined above.

“Parties” means the OPA and Ontario and, for the purpose of giving effect to this
Agreement, includes their legal counsel, agents, consultants; and experts—and
affiliates.

“Privileged Information” means information and communications, whether
written or electronically recorded, in respect of the preparation of positions,
responses and defences to the Claims which are or would be otherwise in law
privileged and protected from disclosure or production to Third Parties made
between OPA (or its employees, legal counsel, agents, consultants, experts or any
other person or entity acting on OPA’s behalf) and Ontario (or its employees, legal
counsel, agenis, consultants, experts or any other person or entity acting on
Ontario’s behalf), including but not limited to:

§)) information and communications contained in documents, memoranda,
correspondence, drafis, notes, reports, factual summaries, transcripts;

(ii) communications between counsel, or counsel and clients including their
employees, consultants, board members or advisors;

(iii)  any joint or several interview of prospective witnesses, and summaries or
reports thereof;

(iv)  any analyses, document binders, files, compilations or databases;

) the sharing or exchange via any media, including but not limited to
electronic media;

(vi)  theories, impressions, analyses, legal research, or legal opinions;
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(vii)  communications to and from experts, and documentation relating to or
- setting out expert commentary and opinion; and

(vili) any other material, communications and information which would
otherwise be protected from disclosure to Third Parties.

(&)  “TCE? has the meaning defined in paragraph A of the Recitals.

® “Third Party” or “Third Parties” means any person or entity that is not—with

)

0 o) '

otherwise;—and;—witheutlimitation;_a Party. Third Party includes TCE, their
employees, agents, counsel, subcontractors, consultants, experts, or any other
person or entity acting on TCE’s behalf.

COMMON INTEREST OF THE PARTIES

w

>

v

The Parties have a common, joint, and mutual interest in the defence of the Claims, wish to
cooperate with each other in respect of the defence of the Claims, and due to the anticipated
litigation with TCE, wish to share between them Privileged Information without risk of
prejudice to or of waiver in whole or in part of their respective privileges and rights to hold
such Privileged Information protected from disclosure.

The Parties are under no obligation to share Privileged Information. However, from time
to time, either Party (the “Disclosing Party™) in its sole discretion may choose to share
Privileged Information with the other Party (the “Receiving Party™).

To the extent that exchanges of Privileged Information have been made prior to entering
into this Agreement, it is the Parties’ intention that all such exchanges be subject to the
terms of this Agreement as if they had occurred after the Effective Date.

The execution of this Agreement, the cooperation between the Parties in respect of the
defences to the Claims and the exchange of Privileged Information under this Agreement,
where the materials would otherwise be protected by law against disclosure by
solicitor-client (attorney client) privilege, litigation privilege, work product doctrine,
without prejudice privilege, or any other applicable rule of privilege or confidentiality:

()  are not intended to, do not and shall not constitute a waiver in whole or in
part in favour of any Third Party by either Party of any applicable privilege
or other rule of protection from disclosure; and

(i)  will not be asserted at any time by either Party as a waiver of any such
privilege or other rule of protection from disclosure.
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Disclosure of Privileged Information by the Receiving Party to Third Parties without the
prior written consent of counsel for the Disclosing Party is expressly prohibited, unless the
disclosure is ordered by a court of competent jurisdiction or is otherwise required by law.
If disclosure of any Privileged Information is sought from a Receiving Party in any
arbitration, litigation or other legal proceedings, the Receiving Party [from whom
disclosure is sought] shall take all steps necessary to preserve and invoke, to the fullest
extent possible, all applicable privileges, immunities and protections against disclosure,
and shall immediately provide written notice of such legal proceedings to the Disclosing
Party. The Receiving Party shall not voluntarily surrender or disclose the Privileged
Information without first providing the Disclosing Party a reasonable opportunity to
protect its interests before the applicable court or arbitral tribunal.

All of the Privileged Information shall be preserved as confidential and privileged both
prior to resolution of all outstanding Claims and thereafter, and shall not be used for any
purpose other than the stated sole purpose of cooperation in the defence of the Claims.

Neither Party shall disclose to a Third Party the existence of this Agreement, nor its terms,
unless both Parties consent in writing or unless compelled by order of a court or arbitral
tribunal.

The Parties acknowledge and agree that their common interest in the defence of the Claims
and their intention that no waiver of privilege shall result from their exchange of Privileged
Information between them shall in no way be affected or deemed to be negated in whole or
in part by the existence now or in the future of any adversity between the Parties relating to
or arising out of the SWGTA Contract, whether in connection with the Claims or
otherwise, and that any such adversity shall not affect this Agreement.

COOPERATION

10.

The Parties shall cooperate in respect of the defence of the Claims, including providing
access to information, materials and employees as may be reasonably necessary from time
to time, as the case may be, provided that each of the Parties reserves the right to determine
what information will be shared and under what circumstances, and no obligation or duty
to share any such information is created by this Agreement.

WITHDRAWAL

11.

12.

13.

It is the intent of the Parties that this Agreement shall remain in effect until final resclution
of the Claims, either by litigation in a final, non-appealable judgment or arbitral award or
by a final negotiated settlement, whichever is later.

Notwithstanding the foregoing, any Party may withdraw from this Agreement by giving
twenty (20) days advance written notice to the other Party, which 20 days is calculated
beginning on the day after the notice is received by a Party. For greater certainty,
withdrawal from this Agreement by a Party is not effective until the expiration of the 20
days’ notice period required by this provision.

Any withdrawal from this Agreement shall be prosp ective in effect only and the
withdrawing Party and any Privileged Information made available by or to the other Party
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14.

prior to that Party’s withdrawal shaill continue to be governed by the terms of this
Agreement whether or not the Parties are, in any respect in relation to the SWGTA
Contract, adverse in interest.

On or before the effective date of a withdrawal from this Agreement, the withdrawing
Party shall return to the Disclosing Party all Privileged Information received from the
Disclosing Party. In the case of copies, with the consent of the Disclosing Party, the
Receiving Party may destroy such copies in a secure manner, and confirm in writing to the
Disclosing Party that it has done so.

WAIVER OF CONFLICT OF INTEREST

15.

16.

The Parties agree that this Agreement and the sharing of Privileged Information between
them shall not be used as a basis for a motion to disqualify a Party’s counsel (including for
certainty the Party’s counsel’s law firm and any partner or associate thereof) after a Party
has withdrawn from this Agreement for any reason, including without limitation, due to
any conflict of interest which arises or becomes known to the withdrawing Party after the
Effective Date, adversity between the Parties or any other reason whatsoever based on this
Agreement or the cooperation and disclosure of Privileged Information hereunder.

The Parties confirm that there is no and shall not be deemed to be any solicitor-client
relationship between counsel for the OPA and Ontario, nor any solicitor-client relationship
between counsel for Ontario and the OPA, as a result of any communications, sharing of
Privileged Information, cooperation or any other action taken in furtherance of the Parties’
common interests or under and in reliance upon this Agreement.

INJUNCTIVE RELIEF

17.

The Receiving Party acknowledges that disclosure of any Privileged Information to Third
Parties in breach of this Agreement will cause the Disclosing Party to suffer irreparable
harm for which there is no adequate legal remedy. The Parties therefore agree that
immediate injunctive relief is an appropriate and necessary remedy for a breach or
threatened or anticipated breach of this Agreement.

NOTICE

18.

All notices and other communications between the Parties, unless otherwise specifically
provided, shall be in writing and deemed to have been duly given when delivered in person
or telecopied or delivered by overnight courier, with postage prepaid, addressed as follows:

To:  Ontario Power Authority

Attention: Michael Lyle, General Counsel
120 Adelaide Street West, Suite 1600
Toronto, Ontario

MS5SH 1T1
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Tel. No.: (416) 969-6035
Fax No.: (416) 967-1947
E-Mail: michael.lyle@powerauthority.on.ca

To:  Her Majesty the Queen in Right of Ontario as Represented by the Minister
of Energy
Attention: ®

GENERAL PROVISIONS

19.

20.

21.

22,

23,

24,

25.

26.

27,

This Agreement shall be construed in accordance with the laws of the Province of Ontario
and the Parties to this Agreement irrevocably attorn to the jurisdiction of Ontario with
respect to any and all matters arising under this Agreement.

If any of the provisions of this Agreement or portions thereof should be determined to be
invalid, illegal or unenforceable in any respect, the validity, legality or enforceability of the
remaining provisions shall not in any way be affected or impaired thereby.

Any failure of any Party to enforce any of the provisions of this Agreement or to require
compliance with any of its terms at any time while this Agreement is in force shall in no
way affect the validity of this Agreement, or any part hereof, and shall not be deemed a
waiver of the right of such Party thereafter to enforce any and each such provisions.

Nothing contained in or done further to this Agreement shall be deemed either expressly or
by implication to create a duty of loyalty between any counsel and anyone other than the
client of that counsel.

This Agreement contains the entire understanding of the Parties with respect to the subject
matter hereof. There are no other oral understandings, terms, or conditions and neither
Party has relied upon any representation, express or implied, not contained in this
Agreement.

No change, amendment, or modification of this Agreement shall be valid or binding upon
the Parties hereto unless such change, amendment, or modification is in writing and duly
executed by both Parties herefo.

The headings contained in this Agreement are for convenience and reference only and in
no way define, describe, extend, or limit the scope or intent of this Agreement or the intent
of any provision contained herein.

This Agreement shall enure to the benefit of and be binding upon the respective successors
and assigns of the Parties.

This Agreement may be signed in counterparts and by facsimile and all counterparts
together shall constitute the Agreement.
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IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first set

forth above.
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ONTARIO POWER AUTHORITY

By:

Name:

Title:

HER MAJESTY THE QUEEN IN RIGHT OF
ONTARIO AS REPRESENTED BY THE
MINISTER OF ENERGY

By:

Name:

Title:







Aleksandar Kojic

From: Michae! Killeavy
Sent: May 3, 2011 8:49 AM
To: JoAnne Butler
Subject: © FW; TCE Arbitration
Attachments: TCEarbitration.ppt
FYl

Michael Killeavy, LL.B., MBA, P.Eng.

Director, Contract Management

Ontario Power Authority

120 Adelaide Street West, Suite 1600
_Toronto, Ontario

M5H 1T1

416-969-6238

416-520-9788 (CELL)

416-967-1947 (FAX)

From: Robert Godhue On Behalf Of Michael Lyle
Sent: May 3, 2011 8:34 AM

To: Michael Killeavy

Cc: Susan Kennedy; Michael Lyle

Subject: TCE Arbitration

Good Morning All,
Mike Lyle will be in meetings all day but can be pulled out if necessary.
-Robert

Robert Godhue

Administrative Assistant to
Michael Boli,

Caroline Jageman and

Susan H. Kennedy
Corporate/Commercial Law Group
Ontario Power Authority

416-969-6058
Robert.Godhue@powerauthority.on.ca







Process Going Forward

« Communications from TCE counsel have indicated
desire to discuss ways to move forward with dispute
resolution process in parallel with continuing negotiations
to resolve matter

« TCE is attempting to pursue three tracks:

» Getting 60 day “clock” to commence litigation against Crown
ticking by service on Crown of notice of proceedings against the
Crown

» Opening discussions on the terms of reference for an arbitration
» Continuing negotiations re substantive matters

1 ONTARIO 7

POWER AUTHORITY {_/




Arbitration - Benefits for TCE

* From perspective of TCE, there are some key potential
advantages to arbitration over litigation:

» Can seek to negotiate scoped terms of reference limiting
arbitration to determining quantum of financial loss

» Private arbitration of benefit to TCE

» Arbitration will provide s'peedier resolution

2 ONTARIO

POWER AUTHORITY {_J




Arbitration - OPA Perspective

« OPA will attempt to negotiate three key points in
arbitration terms of reference:

» Arbitration between OPA and TCE with Crown not a party (TCE
has indicated interest in having Crown party to arbitration)

» Arbitration to be final settlement of all claims against OPA and
Crown (rules out separate litigation against Crown for tort of
interference with contractual relations)

» Arbitration should address OPA arguments that damages for
financial loss are not payable because of exclusion of liability

clause in contract and the regulatory hurdles that were facing the
project

3 ONTARIO 7~
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KWCG Project

 Arbitration will only address issue of financial loss for
OGS project

+ Key differences remain related directly to KWCG project
including capital expenditures and permitting risk

» OPA and Government (through directive power) will
have to decide whether to continue negotiation of KWCG
confract or have KWCG project procured through a
competitive process (Note: unclear what impact later
option will have on TCE's willingness to arbitrate OGS
financial loss)

4 ONTARIO

POWER AUTHORITY {_/
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From: lvanoff, Paul [Plvanoff@osler.com]

Sent: May 3, 2011 11:10 AM

To: Michael Killeavy

Cc: Deborah Langelaan; JoAnne Butler; Sebastiano, Rocco; Susan Kennedy; Smith, Elliot
Subject: ‘ RE: TCE Matter - IPSP Q&A Document ....

Michael,

Please see our revised suggested wording below.,

“TransCanada and the OPA are currently discussing the disposition of the SWGTA contract. Costs, if any,
associated with the disposition of the SWGTA contract are undetermined at this time.”

]

Paul lvanoff
Partner

416.862.4223 DIRECT
416.862.6666 FACSIMILE
pivanofi@osler.com

Osler, Hoskin & Harcourt LLP
Box 50, 1 First Canadian Place
Toronto, Ontario, Canada M5X 1B8

(x|

From: Michael Killeavy [ mailto:Michael.Killeavy@powerauthority.on.ca]
Sent: Friday, April 29, 2011 9:59 PM

To: Ivanoff, Paul; Sebastiano, Rocco; Smith, Elliot; Susan Kennedy

Cc: Deborah Langelaan; JoAnne Butler

Subject: TCE Matter - IPSP Q&A Document ....

Importance: High

**#* PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***

I 'have been asked to help answer the following question that will be included in a Q&A document for the IPSP consultations. The
question and my proposed answer are below. Can you please review my answer and advise if it poses any problems vis-a-vis any
defences we might have in any arbitration or litigation?

Question: "We haven’t heard yet what the cost will be for the failed Oakville Generating Station. Whether or not its covered by the
[PSP, what financial impact will cleaning up that mess and building the transmission that the Southwest GTA now needs have on
ratepayers?" '

Proposed Answer: "TransCanada and the OPA are currently discussing the termination of the SWGTA confract. The costs associated
with the termination of the contract are still being discussed and have not yet been finalized." [NTD: Others will answer whether the
OGS is in the IPSP and the Tx part of the question]

Thank you,
Michael




Michael Killeavy, LL.B., MBA, P.Eng.
Director, Contract Management
Ontario Power Authority

120 Adelaide St. West, Suite 1600
Toronto, Ontario, M5H 1T1
416-969-6288 (office)

416-969-6071 (fax)

416-520-9788 (cell)

Michael.killea\_ry@powerauthorig.bn.ca

This e-mail message is privileged, confidential and subject fo
copyright. Any unauthorized use or disclosure 1s prohibited.

Le contenu du présent courriel est privilegié, confidentiel et
soumis & des droits d'auteur. Il est interdit de Futiliser ou
de le divulguer sans autorisation.




Aleksandar Kojic

From: Michael Killeavy

Sent: May 3, 2011 11:59 AM

To: 'Sebastiano, Rocco'; 'lvanoff, Paul'; 'Smith, Elliot’; Susan Kennedy
Cc: JoAnne Butler; Deborah Langelaan; Ronak Mozayyan; Michael Lyle
Subject: TCE Matter - Comparison Matrix of Settlement Proposals ...
Attachments: TCE Matter - Comparison Matrix 2 May 2011.docx

#%% PRIVILEGED AND CONFIDENTIAL - PREPARED IN CONTEMPLATION OF LITIGATION ***

Attached is a revised draft of a matrix comparing the various settlement proposals made by the parties. ltalso hasa
number of potential questions to ask about the 28 April 2011 letter from TCE.

Michael Killeavy, LL.B., MBA, P.Eng.
Directar, Contract Management
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario

M5H 1T1

416-969-6288

416-520-9788 (CELL)

416-967-1947 (FAX)







SETTLEMENT PROPOSAL COMPARISON MATRIX

PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION

TCE Proposal
March 10, 2011

OPA Counter-Proposal
March 28, 2011

Government-instructed
Second Counter Proposal
April 21, 2011

TCE Response to
Government-instructed
Second Counter-Proposal
29 April 2011

Comments

NRR covers capital costs, financing working capital, returns, fixed monthly payment over life of

NRR _
Net Revenue $16,200/MW-month $12,500/MW-month $14,922/MW-month Unknown contract. Energy paid on a deemed dlspatch basis, this plant will operate less than 10% of the
Requirement ' ' time. ‘
Financing Unknown Assumed 7.5% Cost of TCE claimed "unleveraged” Unknown TCE can finance/leverage how they want to increase NPV of project. We have assumed in
Assumptlons . Equity, all equity project. discount rate of 5,25% , second proposal what we believe that they would use.
We believe that TCE obtains all their value in the first 20 years. 10 Year Option is a “nice to
20 Years + QOption for 10- ; 20 Years + have” sweetener. '
Contract Term Year Extension 25 Years 25 Years Option for 10-Year Extension.| Precedent for25-year contract. — Portlands Energy Centre has option for additional five years on
the 20-year term. : :
Contract Capacity LTEP irdicates need for peaking generation in KWCG; need at least 450 MW of summer

(Annual Average)

450 MW

500 MW

Sunk Cost
Treatment

Lump Sum Payment of
- $37mm

450 MW

peaking capamty average of 500 MW prowdes addlttonal system flexibility and reduces NRR on
b "

Finance for substantiation and reasonableness.

Gasi/Electrical

Payment in addition to the

F’recedein?- Portlands Energy Centre, Haﬁ Hills, and NYR Peaklng Plant. Paid on a cost .
rec:over‘y‘ *as_i,s,, ' i 'an additional risk premium on top of active costs.

Interconnections NRR TOE e%%%ate n $‘i00rhm + 20%.
Canital iOur CABEX based on independent rewev@our Tethnical Expert and pubhshed information
Expen ditures $540mm .on other?minllar generation facilites. We Rave increased it by $75mm; however, cannot really
( EPEX) , ubsta iate why. Therefore, we are still osing a target cost on CAPEX where
1 iqgreas,‘gatgmecreases are shared.
Operational . . '
: : L - TCE has given us limited insights into their operating expenses.

Fggg;;htures Little Visibility Reasonable Reasonable Unknown We have used advice from our technical consultant on reasonable OPEX estimates.

' . : TCE is willing to accept .

No %Si;’f? LZT;%?;SBT:"CE permitting risk provided that it

: . has a right to (a) terminate
approvals combined with a
. We would. approach good faith obligation to the Replacement Contract I~
Assistance/Protection from Governmeht to brovide neaotiate OGS and (b) receive a lump sum | In the Government-Instructed counter-proposal the permitting risk is entirely transferred to TCE;

Other mitigating Planning Act P g payment for (i) sunk costs | however, the promise of finding compensation of OGS lost profits would continues until another

- approvals risk

Planning Act approvals
exemption.

compensation and sunk
costs if the K-W Peaking
Plant doesn't proceed
because of permitting
issues.

and (i) financial value of the
OGS contract.. This would

apply to any and all permits,
not just those issued under

the Planning Act.

option is found.
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SETTLEMENT PROPOSAL COMPARISON MATRIX

PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION.OF LITIGATION

Questions
1. Please clarify the Annual Average Contract Capacity (“AACC") used in the TCE mode]? We are in receipt of the revised Schedule B to the Implementatlon Agreement, dated 24 February 2011, Wthh

mdlcates seasonal capacities of: 510 MW; 481.5 MW, 455.9 MW; 475 MW. These yield an Annual Average Contract Capacity of 481 MW.

2. Please clarlfy the 2009 and 2010 CAPEX amounts detailed in your 15 March 2011 fmancmg model assumptions, which were shared with JoAnne Butler of the OPA'? These amounts total to $42 million. We
: belleve that these amounts are actually OGS sunk costs. Is this correct?

3. Please clarify TCE cost of capital used in its financial model, including how it is arrived at, i.e. proportion and cost of both debt and equity portions.

4, Please clarify the NRRIF used in your financial model? In your 29 April 2011 letter to Colin Andersen, you mentioned a 50% NRRIF, however, in the 15 March 2011 ﬁnancmg model assurnptlons which
were shared with JoAnne Butler of the OPA, you indicate 20%. : ,

5. Canyou please specify your concerns about testmg@rgmp rates forthe Replacement Plant?

6. The proposed target costing methodology prov1des fo;
- 2011 letter where you state that itis “ -51ded"?

7. Inyour letter 0f 29 April 2011 you me&@n that TCE has § ared itsgcash flow. m,gdel-wrth the OPA
assumptions and calculations are discl B
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From: JoAnne Butler

Sent: May 3, 2011 2:32 PM

To: " Deborah Langelaan; Michael Killeavy

Subject: TCE Information for Tomorrow's Meeting

Attachments: TCEarbitration.ppt; TCEMay3DRAFT 1.doc; TCEMay3DRAFT 1A.doc; TCE Matter -

Comparison Matrix 2 May 2011.docx; TCEObservatlonsRecommendatlonsMay 3.doc

Deb, MK — would welcome changes/comments before | send off to Colin and rest of team later....please start with
the TCE Observations Recommendations note....I can meet after 3:30 PM if you want...

JCB

PRIVILEGED AND CONFIDENTIAL; PREPARED IN CONTEMPLATION OF LITIGATION
| have compiled in this email all that material that we have available for tomorrow’s Exec meeting.

They include two draft response letters to Alex Pourbaix, an extension of our current matrix on proposals, some slides
from Legal on arbitration and a document on observationsfrecommendations. All would require some sort of legal view
before being sent to anyone beyond the OPA.

JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.

joanne.butler@powerauthority.on.ca







Process Going Forward

» Communications from TCE counsel have indicated
desire to discuss ways to move forward with dispute
resolution process in parallel with continuing negotiations
to resolve matter

« TCE is attempting to pursue three tracks:

» Getting 60 day “clock” to commence litigation against Crown
ticking by service on Crown of notice of proceedings against the
Crown

» Opening discussions on the terms of reference for an arbitration
» Continuing negotiations re substantive matters

1 ONTARIO

POWER AUTHORITY {_/




Arbitration - Benefits for TCE
| |

* From perspective of TCE, there are some key potential
advantages to arbitration over litigation:

» Can seek to negotiate scoped terms of reference limiting
arbitration to determining quantum of financial loss

» Private arbitration of benefit to TCE

» Arbitration will provide speedier resolution

2 ONTARIO

POWER AUTHORITY {_/



Arbitration - OPA Perspective

 OPA will 'attempt to negotiate three key points in
arbitration terms of reference:

» Arbitration between OPA and TCE with Crown not a party (TCE
has indicated interest in having Crown party to arbitration)

» Arbitration {o be final settlement of all claims against OPA and
Crown (rules out separate litigation against Crown for tort of
interference with contractual relations)

» Avrbitration should address OPA arguments that damages for
financial loss are not payable because of exclusion of liability
clause in contract and the regulatory hurdles that were facing the
project |

3 ONTARIO ?

POWER AUTHORITY {_/




KWCG Project

 Arbitration will only address issue of financial loss for
OGS project

« Key differences remain related directly to KWCG project
including capital expenditures and permitting risk

« OPA and Government (through directive power) will
have to decide whether to continue negotiation of KWCG
contract or have KWCG project procured through a
competitive process (Note: unclear what impact later

~option will have on TCE’s willingness to arbitrate OGS
financial loss) |

4 | ONTARIO

POWER AUTHORITY {_}



DRAFT 1 -

PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF
LITIGATION

May 3, 2011

Dear Alex,

Thank you for your letter dated April 29, 2011. We are very disappointed that your letter
does not really constitute a separate, identifiable settlement proposal. Indeed, it seeks
only to confirm and amplify your asks in your proposal of March 10, 2011
In light of that, I have requested that our commercial team move this file to our legal
team, who will be contacting your legal counsel to pursue arbitration of this issue. It is

apparent that a two pronged approach will have no continued value add.

Sincerely,

Colin Andersen







DRAFT 1A
PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF
LITIGATION

May 3, 2011

Dear Alex,

Thank you for your letter dated April 29, 2011. We are very disappointed that your letter
does not really constitute a separate, identifiable settlement proposal. Indeed, it seeks
only to confirm and amplify your asks in your proposal of March 10, 2011.

However, we have some questions to seek clarifications on your proposition as follows:

1.

Please clarify the Annual Average Contract Capacity (“AACC”) used in the TCE
model? We are in receipt of the revised Schedule B to the Implementation
Agreement, dated 24 February 2011, which indicates seasonal capacities of: 510
MW; 481.5 MW; 455.9 MW; 475 MW. These yield an Annual Average Contract
Capacity of 481 MW.

Please clarify the 2009 and 2010 CAPEX amounts detailed in your 15 March
2011 financing model assumptions, which were shared with JoAnne Butler of the
OPA? These amounts total to $42 million. We believe that these amounts are
actually OGS sunk costs. Is this correct? :

Please clarify TCE cost of capital used in its financial model, including how it is
arrived at, i.e., proportion and cost of both debt and equity portions.

Please clarify the NRRIF used in your financial model? In your 29 April 2011
letter to Colin Andersen, you mentioned a 50% NRRIF, however, in the 15 March
2011 financing model assumptions, which were shared with JoAnne Butler of the
OPA, you indicate 20%.

Can you please specify your concerns about testing ramp rates for the
Replacement Plant?

The proposed target costing methodology provides for both the TCE and the OPA
to share equally, i.e., 50% each, in CAPEX overruns and under-runs. We do not
understand your comment in your 29 April 2011 letter where you state that it is
“one-sided”?

In your letter of 29 April 2011 you mention that TCE has shared its cash flow
model with the OPA. Actually, you shared a pro forma income statement for the




project, not the model where the modeling assumptions and calculations are
disclosed. Can you please share the entire model with us?

While we can continue to try and resolve the commercial terms, we will be contacting
your legal counsel to pursue potential legal resolution of this issue.

Sincerely,

Colin Andersen



May 3, 2011

PRIVILEDGED AND CONFIDENTIAL; PREPARED IN CONTEMPLATION OF
LITIGATION

TCE Matter
OBSERVATIONS

1) This matter is clearly not a commercial discussion anymore. The conversation is
around strategies and tactics to see “who blinks first”, ie. Government for fear of
litigation and thereby, instructing the OPA to accede to TCE’s demands through a
further proposal or TCE for fear of litigation and mindful of the long term
relationships and numerous contracts that they currently have through the OPA.
The clock has effectively started ticking through TCE’s notice to Government to
commence litigation within 60 days. Offer was sent on April 27, 2011.

2) The OPA Commereial Team has prepared a government instructed counter offer
which has been authorized by the Board as our limit as to when we start to
completely erode rate payer value. We cannot and will not move further to meet
TCE’s demands unless we are directed to do so.

3) TCE submitted a proposal on March 10, 2011, and submitted a subsequent letter
on April 30 where they have not backed down in any way from their original
value proposition, indeed, it could be said that they have asked for further
premiums be asking to be absolved of all permitting matters and reducing their
turbine output from previous correspondence. See Comparison Matrix.

4) Itis time to commence arbitration discussions with TCE so as to determine to
what course the arbitration will take and is it with or without the KWCG plant and
just exclusive to the OGS lost profits.

5) The question remains do we continue to pretend to work towards a commercial
settlement by asking for clarifying questions or do we simply stop commercial
matters and move it directly to the Legal Department. Two draft letters are
attached depending on which strategy pursued.

RECOMMENDATIONS

1) Start the arbitration discussion immediately to determine the boundaries of what
an arbitration might look like. The slides from Legal address some of the issues
around this mechanism.

2) Ask one round of clarifying questions from TCE; however, this will not impact or
drive us towards sending another counter proposal. Draft Letter 1A.




OR

3) Start the arbitration discussion immediately to determine the boundaries of what
an arbitration might look like. The slides from Legal address some of the issues
around this mechanism.

4) Send a clear message that since they are unwilling to move on their proposal that
all commercial discussions will end and only the legal dispute mechanisms of
arbitration or litigation will be pursued. Draft Letter 1. :

Ttems in Bold are send as Attachments to this Memo.




Aleksandar Kojic

From: . JoAnne Butler

Sent: May 3, 2011 4:23 PM

To: OPA Executive; Brett Baker

Cc: Michael Killeavy, Deborah Langelaan; Ronak Mozayyan; Susan Kennedy

Subject: TCE Material PRIVILEGED AND CONFIDENTIAL, PREPARED IN CONTEMPLATION OF
LITIGATION

Attachments: TCEMay3DRAFT 1.doc; TCEMay3DRAFT 1A.doc; TCEarbitration.ppt; TCE Matter -

Comparison Matrix 2 May 2011.docx; TCEObservationsRecommendationsMay 3.doc

PRIVILEGED AND CONFIDENTIAL; PREPARED IN CONTEMPLATION OF LITIGATION

We have worked up this material to facilitate our discussion tomorrow at ETM. They include two draft response lefters to
Alex Pourbaix, an extension of our current matrix on proposals, some slides from l.egal on arbifration and a document on
observations/recommendations. All would require some sort of legal view before being sent to anyone beyond the OPA.

JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario M5H 1T1

416-969-6005 Tel.
416-969-6071 Fax.

joanne butler@powerauthority.on.ca







DRAFT 1
PRIVILEGED , CONFIDENTIAL AND WITHOUT PREJUDICE

May 3, 2011

Dear Alex,

Thank you for your letter dated April 29, 2011. We have reviewed your letter in detail
and we are very disappointed that your letter does not really constitute any revisions fo
your settlement proposal, dated 10 March 2011 (“original settlement proposal’), which
we told you is unacceptable to the OPA. Indeed, your letter seeks only to confirm and

amplify your original settlement proposal.

In light of that, I have requested that our commercial team move this file to our legal
team, who will be contacting your legal counsel to commence discussions on arbitration

of our dispute. It is apparent that continued settlement discussions will have no
continued value add.

Sincerely,

Colin Andersen







DRAFT 1A

PRIVILEGED,CONFIDENTIAL AND WITHOUT PREJUDICE
May 3, 2011

Dear Alex,

Thank you for your letter dated April 29, 2011. We have reviewed your letter in detail
and we are very disappointed that your letter does not really constitute any revisions to
your settlement proposal, dated 10 March 2011 (“original settlement proposal”), which
we told you is unacceptable to the OPA. Indeed, your letter seeks only to confirm and
amplify your original settlement proposal.

However, we have some questions to seek clarifications on some of the matters you
raised in your letter, as follows:

1. Please clarify the Annual Average Contract Capacity (“AACC”) used in the TCE
model? We are in receipt of the revised Schedule B to the Implementation
Agreement, dated 24 February 2011, which indicates seasonal capacities of: 510
MW; 481.5 MW; 455.9 MW; 475 MW. These yield an Annual Average Contract
Capacity of 481 MW. |

2. Please clarify what is included in the 2009 and 2010 CAPEX expenditure
amounts detailed in your 15 March 2011 financing model assumptions, which
were shared with JoAnne Butler of the OPA? These amounts total to $42 million.

We believe that these amounts may actually be OGS sunk costs. Is this comect?. ...

3. Please clarify TCE cost of capital used in its financial model, including how it is
arrived at, 1.e., proportion and cost of both debt and equity portions.

4. Please clarify the NRRIF used in your financial model? In your 29 April 2011
letter to Colin Andersen, you mentioned a 50% NRRIF, however, in the 15 March

2011 financing model assumptions, which were shared with JoAnne Butler of the
OPA, you indicate 20%.

5. Can you please specify your concerns about testing ramp rates for the
Replacement Plant?

6. The proposed target costing methodology provides for both the TCE and the OPA
to share equally, i.e., 50% each, in CAPEX overruns and under-runs. We do not

understand your comment in your 29 April 2011 letter where you state that it is
“one-sided™?




7. Inyour letter of 29 April 2011 you mention that TCE has shared its cash flow
model with the OPA. Actually, you shared a pro forma income statement for the
project, not the model where the modeling assumptions and calculations are
disclosed. Can you please share the entire model with us?

While we can continue to try and resolve the commercial terms, we will be contacting
your legal counsel to pursue potential legal resolution of this issue.

Sincerely,

Colin Andersen



Process Going Forward

« Communications from TCE counsel have indicated
desire to discuss ways to move forward with dispute
resolution process in parallel with continuing negotiations
to resolve matter

« TCE is attempting to pursue three tracks:

» Getting 60 day “clock” to commence litigation against Crown
ticking by service on Crown of notice of proceedings against the
Crown

» Opening discussions on the terms of reference for an arbitration
» Continuing negotiations re substantive matters

L ONTARIO

POWER AUTHORITY {_/




Arbitration - Benefits for TCE
N

* From perspective of TCE, there are some key potential
advantages to arbitration over litigation:

» Can seek to negotiate scoped terms of reference limiting
arbitration to determining quantum of financial loss

» Private arbitration of benefit to TCE

» Arbitration will provide speedier resolution

? - ONTARIO

POWER AUTHORITY {_J



Arbitration - OPA Pérspe_ctive

« OPA will attempt to negotiate three key poinis in
- arbitration terms of reference:

» Arbitration between OPA and TCE with Crown not a party (TCE
has indicated interest in having Crown party to arbitration)

» Arbitration to be final settlement of all claims against OPA and
Crown (rules out separate litigation against Crown for tort of
interference with contractual relations)

» Arbitration should address OPA arguments that damages for
financial loss are not payable because of exclusion of liability

clause in contract and the regulatory hurdles that were facing the
project

3 ONTARIO 7,

POWER AUTHORITY {_2




KWCG Project

 Arbitration will only address issue of financial loss for
OGS project

+ Key differences remain related directly to KWCG project
including capital expenditures and permitting risk

« OPA and Government (through directive power) will
have to decide whether to continue negotiation of KWCG
contract or have KWCG project procured through a
competitive process (Note: unclear what impact later
option will have on TCE's willingness to arbitrate OGS
financial loss)

4 ONTARIO 7,

POWER AUTHORITY {_/



SETTLEMENT PROPOSAL COMPARISON MATRIX

- " PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION

Questions

1. Please clarify the Annual Average Contract Capacity (“AACC”) used in the TCE model? We are in receipt of the revised Schedule B to the Implementation Agreement, dated 24 February 2011, which
indicates seasonal capacities of: 510 MW; 481.5 MW; 455.9 MW; 475 MW. These yleld an Annual Average Contract Capac1ty of 481 MW. :

2. Please clarify the 2009 and 2010 CAPEX amounts detailed in your 15 March 2011 flnancmg model assumptions, Wthh were shared with JoAnne Butler of the OPA? These amounts total to $42 million. We
believe that these amounts are actually OGS sunk costs. Is this correct?

3. Please clarify TCE cost of capltal used in 1ts fmanmal model, 1nc1ud1ng how itis arrived at i.e, proportion and cost of both debt and equity portions.

4. Please clarify the NRRIF used in your f1nanc1al moadel? In your 29 April 2011 letter to Colin Andersen, you mentioned a 50% NRRIF, however, in the 15 March 2011 financing model assumptions, which
were shared with JoAnne Butler of the OPA, you indicate 20%. ' : .

5'. Can you please specify your concerns about t%st' g ramp rates forﬁt;}c}r R%pl

6. The proposed target costing methodol‘gy prov1dﬂe's for; h 1
2011 letter where you state that it is g%&g-smed”?
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SETTLEMENT PROPOSAL COMPARISON MATRIX

PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLA TION OF LITIGA TION ’

TCE Proposal

OPA Counter-Proposal

Government-instructed
Second Counter Proposal

TCE Response to
Government-instructed

Comments

{Annual Average)

Sunk Cost
Treatment

Lump Sum Payment of
$37mm

March 10, 2011 March 28, 2011 ) Second Counter-Proposal
April 21, 2011 29 April 2011

NRR _ . . L NRR covers capital costs, fi nancmg working capital, returns, fixed monthly payment over life of
Net Revenue $16,800/MW-month $12,500/MW-month $14,922/MW-month Unknown contract. Energy paid on a deemed dispatch basis, thls plant will operate less than 10% of the
Requirement ’ C time.
Finanéing Unknown Assumed 7.5% Cost of TCE claimed “unleveraged” Unknown TCE can finance/leverage how they want to i lncrease NPV of project. We have assumed in
Assumptions ' _ Equity, all equity project. discount rate of 5.25% second proposal what we believe that they would use.

_ ‘ ) We believe that TCE obtauns all their value'in the first 20 years. 10 Year Option is a nice to

20 Years + Option for 10- 20 Years + have’ sweetener.

Contract Term Year Extension 25 Years 25 Years Option for 10-Year Extension.| Precedent for25-year_contract. — Portlands Energy Centre has option for additional five years on
' ' the 20-year term. :
Contract Capacity 450 -MW LTEP indicates need for peaking generation in KWCG; need at least 450 MW of summer

peaking capac:ity, average of 500 MW prowdes addltlonal system erX|b11|ty and reduces NRR on
b :

Ga_sIEIecfrical

Payment in addition to the

Portlands-ﬂ%gergy Centre H Iton Hills, and NYR Peaking Plant Paid on a cost ‘
n additional risk premiurm on top of active costs.

Precedent
recoveryzbasisyie: no.opportunity to char

Interconnections NRR TCE ee}ﬁ%ate is $100mm. + 20%.

Capital Our CABEX based on independent rewew y:our Technical Expert and published information
. ; - on othelgsimilar generation facilities. We have increased it by $75mm; however, cannot really

Eé‘xg'l's‘)’('tures ~$540mm ! hf? referer;tr:le ttc; a $$5i% mr% substaptiate why. Therefore, we are still &"e‘posmg a target cost on CAPEX where

( ) eﬁe atitis mmi Eﬁ_rease Hecreases are shared. “

Operational o 7 . TN . . .

Expenditures Little Visibility Reasonable Reasonable- Unknown TCE has given us llmlted insights into their operating expenses.

(OPEX)

We have used advice from our technical consultant on reasonable OPEX estimates.

Other

Assistance/Protection from
mitigating Flanning Act
approvals risk

We would approach
Government to provide
Planning Act approvals

exemption. -

No government assistance
with permitting and
approvals combined with a
good faith obligation to
negotiate OGS
compensation and sunk
costs if the K-W Peaking
-+ Plant.doesn't proceed

because of permitting
issues.

TCE is willing to accept
permitting risk provided that it
has a right to (a) terminate
the Replacement Contract
and (b) receive a lump sum
payment for () sunk costs
and (ii) financlal value of the
OGS contract. This would
apply to any and all permits,
not just those issued under

the Planning Act.

In the Government-Instructed counter-proposal the permitting risk is entirely transferred to TCE;
however, the promise of finding compensation of OGS lost profits would continues until another
option’is found.
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- SETTLEMENT PROPOSAL COMPARISON MATRIX |

PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION

Questions

1. Please clarify the Annual Average Contract Capac1ty ("AACC”) used in the TCE model? We are in receipt of the revised Schedule B to the Implementatlon Agreement dated 24 February 2011, which
mdlcates seasonal capacities of: 510 MW; 481.5 MW 455.9 MW; 475 MW. These yield an Annual Average Contract Capacity of 481 MW.

2. Please clarify the 2009 and 2010 CAPEX amounts detailed in your 15 March 2011 fmancmg model assumptlons which were shared with JoAnne Butler of the OPA? These amounts tota] to $42 million. We
believe that these amounts are actually OGS sunk costs. [s this correct" ‘

3. Please clarify TCE cost of capltal used in 1ts fmanaal model, including how it is arrived at, i.e., pr0port10n and cost of both debt and equity portions.

4. Please clarify the NRRIF used in your financial model? In your 29 April 2011 letter to Colin Andersen, you mentioned a 50% NRRIF, however, in the 15 March 20 11 financing model assumptlons which
were shared with JoAnne Butler of the OPA, you 1nd1cate 20%. ‘

5. Canyou please specify your concerns apout testing ramp rates for‘the Replacement Plant?

6. The proposed target costing methodol
2011 Jetter where you state that it is “01

7. Inyour letter of 29 April 2011 you me%%}%n that TCE has gé}%

. assumptions and calculations are disclgSed. Can you please sharefthi
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SETTLEMENT PROPOSAL COMPARISON MATRIX

PRIVILEGED AND CONFIDENTIAL — PREPARED IN CONTEMPLATION OF LITIGATION

TCE Proposal
March 10, 2011

OPA Counter-Proposal
March 28, 2011

Government-instructed
Second Counter Proposal

TCE Response to
Government-instructed
Second Counter-Proposal

Comments

(Annual Average)

450 MW

Sunk Cost
Treatment

Lump Sum Payment of
$37mm

April 21, 2011 29 April 2011
NRR . NRR covers capital costs, financing working capital, returns, fixed monthiy payment over life of
Net Revenue $16,900/MW-month $12,500/MW-month $14,922/MW-month Unknown contract.- Energy paid on a deemed dispatch basis, this plant will operate less than 10% of the
Requirement . time..
Financing Unknown Assumed 7.5% Cost of TCE claimed “unleveraged” Unknown TCE can finance/leverage how they want to increase NPV of projeét. We have assumed in.
Assumptions y Equity, all equity project. discount rate of 5.25% second proposal what we believe that they would use.
. We believe that TCE obtains all their value in the first 20 years. 10 Year Optionis a “mce to
20 Years + Option for 10- 20 Years + have” sweetener.
| Gontract Term Year Extension 28 Years 25 Years Option for 10-Year Extension.| Precedent for25-year contract. — Portiands Energy Centre has option for additional five years on
the 20-year term.
Contract Capacity LTEP indicates need for peaking generation in KWCG; need at least 450 MW of summer

peaking capacﬂy, average of 500 MW provides additional system flexibility and reduces NRR on
Vibasis ; -

Unlfhﬁn

inance for substantiation and reasonableness.

Gas/Electrical

Payment in addition to the

Precede l— rtiands: Eﬂri}ergy Centre Halfan] Hills, and NYR Peaking Plant Paid cn a cost
recoveryibas

Interconnections NRR wg_portumty to charn additional risk premium on top of active costs. .
Capital , APE“ based on mdependent reviewlby|our Technical Expert and published information
ilar generatlon facilities. We ‘t:xv increased it by $75mm; however, cannot really
nggg%tures $540mm 00mT . osmg a target cost on CAPEX where
Operational .
: . S TCE has glven us limited ms:ghts into their operating expenses.
Fggg;c)iltures !_lttle V'S’pmty Reasonable Reasonable Unknown We have used advice from our technlcal consultant on reasonable OPEX estimates.
' . TCE is willing to accept
’ No %ﬁf)f :;Trﬁ%:ssalit:nce permitting risk provided that it
approvals combined with a ?ﬁs ; nglht to (a) tt%rmltn at?
. L e Replacement Contrac . :
: Assistance/Protection from G\é‘ix?#glf t%pr?g\?ig e goocrjl ;ag?i;l;%aggn t? and (b) receive a lump sum | In the Government-Instructed counter-proposal the permitting risk is entirely transferred to TCE;
Other mitigating Planning Act P g - payment for {i) sunk costs | however, the promise of finding compensation of OGS lost profits would continues until ancther

approvals risk

Planning Act approvals
) exemptlon )

compensation and sunk

costs if the K-W Peaking
Plant doesn’t proceed
because of permitting

issues. .

and {if) financial value of the
OGS contract. This would -
apply to any and ali perrhits,
not just those issued under
_the Planning Act.

option is found,
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May 3, 2011

PRIVILEDGED AND CONFIDENTIAL; PREPARED IN CONTEMPLATION OF
LITIGATION

TCE Matter

OBSERVATIONS

1)

2)

3)

4)

5)

6)

7

The OPA Commercial Team prepared a government instructed counter proposal
and delivered it to TCE on April 21, 2001. This proposal was authorized by the
Board as our limit and any further changes in TCE’s favour would start to
completely erode rate payer value.

TCE submitted an original proposal on March 10, 2011, and submitted a
subsequent letter on April 29 after receiving the government instructed counter
proposal, where they have not backed down in any way from their original
March 10th value proposition. Indeed, it could be said that they have asked for
further premiums by asking to be absolved of all permitting matters and
reducing their turbine output from previous correspondence. See Comparison
Matrix.

We have used the disclosed TCE financial parameters, including CAPEX of
$540 million, and financial value of the OGS contract of $375 million, and we
can get a project return (IRR) of 5.1%, whereas TCE states it gets a 5.3%
project return. Consequently, the two models seem to be calibrated correctly.
The two main issues we need to resolve with TCE are (i) the financial value of
the OGS contract and (i1) CAPEX for the Replacement Plant. Only the
financial value of the OGS contract is something that arbitration can resolve. If
we still cannot come to either a resolution on CAPEX or a resolution on how to
handle differences in CAPEX, we will not be able to conclude our settlement
discussions and have a Replacement Contract.

The Commercial team does not recommend any further offers to meet TCE’s
demands. We would have to be directed to do so. The question remains do we
continue to pretend to work towards a commercial settlement by asking for
clarifying questions or do we simply stop commercial matters and move it
directly to the Legal Department? Two draft letters are attached depending on
which strategy is pursued.

The OPA Legal team has developed some slides that discuss commencing
arbitration discussions with TCE so as to determine what course the arbitration
will take and where the KWCG plant and the OGS lost profits fit in.

This matter 1s clearly not a commercial discussion anymore. The conversation
is around strategies and tactics to see “who blinks first”, ie. Government for fear
of litigation and thereby, instructing the OPA to accede to TCE’s demands



through a further proposal, or TCE for fear of litigation and mindful of the long
term relationships and numerous contracts that they currently have through the
OPA. The clock has effectively started ticking through TCE’s notice to
Government to commence litigation within 60 days. Proposal was sent on April
27,2011.

RECOMMENDATIONS

1) Start the arbitration discussion immediately to determine the boundaries of what
an arbitration might look like. The slides from Legal address some of the issues
around this mechanism.

2) Ask one round of clarifying questions from TCE; however, this will not impact or
drive us towards sending another counter proposal. Draft Letter 1A.

OR

3) Start the arbitration discussion immediately to determine the boundaries of what
an arbitration might look like. The slides from Legal address some of the issues
around this mechanism.

4) Send a clear message that since they are unwilling to move on their proposal that
all commercial discussions will end and only the legal dispute mechanisms of
arbitration or litigation will be pursued. Draft Letter 1.

Items in Bold are send as Attachments to this Memo.



Aleksandar Kojic

From: JoAnne Butler

Sent: _ May 3, 2011 423 PM

To: OPA Executive; Brett Baker

Cc: Michael Killeavy, Deborah Langelaan; Ronak Mozayyan; Susan Kennedy

Subject: TCE Material PRIVILEGED AND CONFIDENTIAL, PREPARED IN CONTEMPLATION OF
LITIGATION

Attachments: TCEMay3DRAFT 1.doc; TCEMay3DRAFT 1A.doc; TCEarbitration.ppt; TCE Matter -

Comparison Matrix 2 May 2011.docx; TCEObservationsRecommendationsMay 3.doc

PRIVILEGED AND CONFIDENTIAL; PREPARED IN CONTEMPLATION OF LITIGATION

We have worked up this material to facilitate our discussion tomorrow at ETM. They include two draft response letters to
Alex Pourbaix, an extension of our current matrix on proposals, scme slides from Legal on arbitration and a document on
observations/recommendations. All would require some sort of legal view before being sent to anyone beyond the OPA.

JCB

JoAnne C. Butler
Vice President, Electricity Resources
Ontario Power Authority

120 Adelaide Street West, Suite 1600
Toronto, Ontario MSH 1T1

416-969-6005 Tel.
416-969-6071 Fax.
joanne.butler@powerauthority.on.ca







DRAFT 1
PRIVILEGED , CONFIDENTIAL AND WITHOUT PREJUDICE

May 3, 2011
Dear Alex,

Thank you for your letter dated April 29, 2011. We have reviewed your letter in detail
and we are very disappointed that your letter does not really constitute any revisions to
your settlement proposal, dated 10 March 2011 (“original settlement proposal™), which
we told you is unacceptable to the OPA. Indeed, your letter seeks only to confirm and
amplify your original seftlement proposal.

In light of that, [ have requested that our commercial team move this file to our legal
team, who will be contacting your legal counsel to commence discussions on arbitration
of our dispute. It is apparent that continued settlement discussions will have no
continued value add.

Sincerely,

Colin Andersen






DRAFT 1A
PRIVILEGED,CONFIDENTIAL AND WITHOUT PREJUDICE
May 3, 2011

Dear Alex,

Thank you for your letter dated April 29, 2011. We have reviewed your letter in detail
and we are very disappointed that your letter does not really constitute any revisions to
your settlement proposal, dated 10 March 2011 (“original settlement proposal™), which
we told you is unacceptable to the OPA. Indeed, your letter seeks only to confirm and

amplify your original settlement proposal.

However, we have some questions to seek clarifications on some of the matters you
raised in your letter, as follows:

1.

Please clarify the Annual Average Contract Capacity (“AACC”) used in the TCE
model? We are in receipt of the revised Schedule B to the Implementation
Agreement, dated 24 February 2011, which indicates seasonal capacities of: 510
MW; 481.5 MW; 455.9 MW; 475 MW. These yield an Annual Average Contract
Capacity of 481 MW.

Please clarify what is included in the 2009 and 2010 CAPEX expenditure
amounts detailed in your 15 March 2011 financing model assumptions, which
were shared with JoAnne Butler of the OPA? These amounts total to $42 million.
We believe that these amounts may actually be OGS sunk costs. Is this correct?

Please clarify TCE cost of capital used in its financial model, including how it is
arrived at, i.e., proportion and cost of both debt and equity portions.

Please clarify the NRRIF used in your financial model? In your 29 April 2011
letter to Colin Andersen, you mentioned a 50% NRRIF, however, in the 15 March
2011 financing model assumptions, which were shared with JoAnne Butler of the
OPA, you indicate 20%.

Can you please specify your concerns about testing ramp rates for the
Replacement Plant?

The proposed target costing methodology provides for both the TCE and the OPA
to share equally, i.e., 50% each, in CAPEX overruns and under-runs. We do not
understand your comment in your 29 April 2011 letter where you state that it is
“one-sided”?



7. In your letter of 29 April 2011 you mention that TCE has shared its cash flow
model with the OPA. Actually, you shared a pro forma income statement for the
project, not the model where the modeling assumptions and calculations are
disclosed. Can you please share the entire model with us?

While we can continue to try and resolve the commercial terms, we will be contacting
your legal counsel to pursue potential legal resolution of this issue.

Sincerely,

Colin Andersen



Process Going Forward

« Communications from TCE counsel have indicated
desire to discuss ways to move forward with dispute
resolution process in parallel with continuing negotiations
to resolve matter

« TCE is attempting to pursue three tracks:

» Getting 60 day “clock” to commence litigation against Crown
ticking by service on Crown of notice of proceedings against the
Crown

» Opening discussions on the terms of reference for an arbitration
» Continuing negotiations re substantive matters
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Arbitration - Benefits for TCE |
-

* From perspective of TCE, there are some key potential
advantages to arbitration over litigation:

» Can seek to negotiate scoped terms of reference limiting
arbitration to determining quantum of financial loss

» Private arbitration of benefit to TCE

» Arbitration will provide speedier resolution
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Arbitration - OPA Perspective

* OPA will attempt to negotiate three key points in
arbitration terms of reference:

» Arbitration between OPA and TCE with Crown not a party (TCE
has indicated interest in having Crown party to arbitration)

» Arbitration to be final settiement of all claims against OPA and
Crown (rules out separate litigation against Crown for tort of
interference with contractual relations)

» Arbitration should address OPA arguments that damages for
financial loss are not payable because of exclusion of liability

clause in contract and the regulatory hurdles that were facing the
project
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KWCG Project

 Arbitration will only address issue of financial loss for
OGS project

« Key differences remain related directly to KWCG project
including capital expenditures and permitting risk

 OPA and Government (through directive power) will
have to decide whether to continue negotiation of KWCG
~contract or have KWCG project procured through a
competitive process (Note: unclear what impact later
option will have on TCE'’s willingness to arbitrate OGS
financial loss)
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PRIVILEDGED AND CONFIDENTIAL; PREPARED IN CONTEMPLATION OF
LITIGATION '

TCE Matter

OBSERVATIONS

1y

2)

3)

4)

5)

6)

7

The OPA Commercial Team prepared a government instructed counter proposal
and delivered it to TCE on April 21, 2001. This proposal was authorized by the
Board as our limit and any further changes in TCE’s favour would start to
completely erode rate payer value.

TCE submitted an original proposal on March 10, 2011, and submitted a
subsequent letter on April 29 after receiving the government instructed counter
proposal, where they have not backed down in any way from their original
March 10th value proposition. Indeed, it could be said that they have asked for
further premiums by asking to be absolved of all permitting matters and
reducing their turbine output from previous correspondence. See Comparison
Matrix.

We have used the disclosed TCE financial parameters, including CAPEX of
$540 million, and financial value of the OGS contract of $375 million, and we
can get a project return (IRR) of 5.1%, whereas TCE states it gets a 5.3%
project return. Consequently, the two models seem to be calibrated correctly.
The two main issues we need to resolve with TCE are (i) the financial value of
the OGS contract and (i) CAPEX for the Replacement Plant. Only the
financial value of the OGS contract is something that arbitration can resolve. If
we still cannot come to either a resolution on CAPEX or a resolution on how to
handle differences in CAPEX, we will not be able to conclude our settlement
discussions and have a Replacement Contract.

The Commercial team does not recommend any further offers to meet TCE’s
demands. We would have to be directed to do so. The question remains do we
continue to pretend to work towards a commercial settlement by asking for
clarifying questions or do we simply stop commercial matters and move it
directly to the Legal Department? Two draft letters are attached depending on
which strategy is pursued.

The OPA Legal team has developed some slides that discuss commencing
arbitration discussions with TCE so as to determine what course the arbitration
will take and where the KWCG plant and the OGS lost profits fit in.

This matter is clearly not a commercial discussion anymore. The conversation
is around strategies and tactics to see “who blinks first”, ie. Government for fear
of litigation and thereby, instructing the OPA to accede to TCE’s demands



